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or TRE RIGHTS or THINGS. 


CHAPTER THE FIRST, 


OF PROPERTY, IN GENERAL, 


4 
T* 1 book of theſe commentaries having 


treated at large of the jura per ſonarum, or ſuch 

rights and duties as are annexed to the perſons of 
men, the objects of our enquiry in this ſecond book 
will be the jura rerum, or, thoſe rights which a man may 
acquire in and to ſuch external things as are unconnected 
with his perſon. Theſe are what the writers on natural law 
ſtyle the rights of dominion, or property, concerning the nature 
and original of which I ſhall firff premiſe a few obſervations, 
before I proceed to diſtribute and conſider its ſeveral objects. 


COMMENTARIES 


— P — 


A 5 THERR 


. — 


* The RIOHT Ss Book II. 
THERE is nothing whichſo generally ſtrikes the imagination, 
and engages the affections of mankind, as the right of property: 
or that ſole and deſpotic dominion which one man claims and ex- 
erciſes over the external things of the world, in total excluſion 
of theright of any other individual in the univerſe. And yet 
there are very few, that will give themſelves the trouble to 
conſider the original and foundation of this right. Pleaſed as 
we are with the poſſeſſion, we ſeem afraid to look back to the 
means by which it was acquired, as if fearful of ſome defect in 
our title, or at beſt we reſt ſatisfied with the deciſion of the 
laws in our favour, without examining the reaſon or authority 
upon which thoſe laws have been built. We think it enough 
that our title 1s derived by the grant of the former proprietor, 
by deſcent from our anceſtors, or by the laſt will and teſtament 
of the dying owner; not caring to reflect that (accurately and 
ſtrictly ſpeaking) there is no foundation in nature or in natural 
law, why a ſet of words upon parchment ſhould convey the do- 
minion of land; why the ſon ſhould have a right to exclude his 
fellow creatures from a determinate ſpot of ground, becauſe his 
father had done fo before him; or why the occupier of a parti- 
cular field or of a jewel, when lying on his death-bed and no 
longer able to maintain poſſeſſion, ſhould be entitled to tell the 
reſt of the world which of them ihould enjoy it after him. 
Theſe enquiries, it muſt be owned, would be uſeleſs and even 
troubleſome in common life. It is well if the maſs of mankind 
will obey the laws when made, without ſcrutinizing too nicely 
into the reaſons of making them. But, when law is to be con- 
ſidered not only as matter of practice, but alf as a rational 
ſcience, it cannot be improper or uſeleſs to examine more 


tions of ſociety. 


Ix the beginning of the world, we are informed by holy 
writ, the all bountiful Creator gave to man ** dominionoverall 
cc the earth; and over the fiſhof the ſea, and over the fowl of the 
„air, and over every living thing that moveth upon the 

60 earth. 


— 


degply the rudiments and grounds of theſe poſitive conſtitu- 


Ch. . | of Turnos. | LEE 3 
« earth (a). Fhis is the only true and ſolid foundation of 


man's dominion over external things, whatever airy metaphyſical 


notions may have been ſtarted by fanciful writers upon this 


ages 


ſubject. The earth therefore, and all things therein, are the : 
general property of all mankind, excluſive of other beings, _ 


from the immediate gift of the Creator. And, while the earth 
continued bare of inhabitants, it is reaſonable to ſuppoſe, that 


all was in common among them, and that every one took from 
the public ſtock to his own uſe ſuch things as his immediate 7 


neceſſities required. 


THESE general notions of property were then ſufficient to -. 


anſwer all the purpoſes of human life; and might perhaps ſtill 
have aniwered them, had it been poſſible for mankind to haye 
remained ina ſtate of primeval ſimplicity : as may be collected 


from the manners of many American nations when firſt diſco- 


vered by the Europeans ; and from the antient method of living 
among the firſt Europeans themſelves, if we may credit either 
the memorials of them preſerved in the golden age of the poets, 
or the uniform accounts given by hiſtorians of thoſe times, 
wherein © erant omnia communia et indiviſa omnibus, veluti 
te unum cunctis patrimonium eſſet (b). Not that this communion 
of goods ſeems ever to have been applicable, even in the ear- 


lieſt ages, to aught but the ſubAarce of the thing; nor could 
it be extended to the 2ſ of it. For, by the law of) nature and E, 


reaſon, he who firit began to uſe it, acquired therein a kind of 
tranſient property, that laſted ſo long as he was uſing it, and 


no longer (c): or, to ſpeak with greater preciſion, the right of 
poſſeſſion continued for the ſame time only that the a& of poſ- 
ſeſſion laſted. Thus the ground was in common, and no part 


of it was the permanent property of any man in particular: 


yet whoever was in the occupation of any determinate ſpot of 


it, for reſt, for ſhade, or the like, acquired for the time a ſort 
of ownerſhip, from which it would have been unjuſt and con- 
trary to the law of nature, to have driven him by force; but 

| | the 


(a) Gen. i. 28. (b) Juſtin, J. 43. c. 1. (e) Barbeyr. 
Puff. 1, 4 c. 4. ; 
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the inftant that he quitted the uſe or occupation of it, another 
might ſeiſe it without injuſtice. Thus alſo a vine or other tree 
might be ſaid to be in common, as all men were equally enti- 
tled to its produce; and yet any private individual might gain 
the ſole property of the fruit, which he had gathered for his 
_ own repaſt. A doctrine well illuſtrated by Cicero, who com- 
pares the world to a great theatre, which is common to the 
public, and yet the place which any man has taken is for the 
time his own. (d). n 

Bor when mankind increaſed in number, craft, and ambi- 
tion, it became neceſſary to entertain conceptions of more per- 
manent dominion ; and to appropriate to individuals not the 
immediate 2½ only, but the very ſubflance of the thing to be 
uſed. Otherwiſe innumerable tumults muſt have ariſen, and 
the good order of the world been continually broken and diſ- 
turbed, while a variety of perſons were ſtriving who ſhould get 


the firſt occupation of the ſame thing, or diſputing which of 


them had actually gained it. As human life alſo grew more 
and more refined, abundance of conveniences were deviſed to 
render it more eaſy, commodious, and agreeable ; as, habita- 
tions for ſhelter and ſafety, and raiment for warmth and de- 
cency. But no man would he at the trouble to provide either, 
ſo long as he had only an uſufructuary property in them, 
which was to ceaſe the inſtant that he quitted poſſeſſion ;---if, 
as ſoon as he walked out of his tent, or pulled off his garment, 
the next ſtranger who came by would have a right to inhahit 
the one, and to wear the other. In the caſe of habitations in 
particular, it was natural to obſerve, that even the brute cre- 
ation, to whom every thing elſe was in common, maintained a 
kind of permanent property in their dwellings, eſpecially for 
the protection of their young; that the birds of the air had 
neſts, and the beaſts of the field had caverns, the invaſion of 
which they eſteemed a very flagrant injuſtice, and would fa- 
crifice their lives to preſerve them. Hence a property was ſoon 
eſtabliſhed in every man's houſe and home: ſtall; which ſeem to 
have been originally mere temporary huts or moveable cabins, 


ſuited 


(d) 2:emadmidum theatrum, cum efſe eu m locum quem quiſque ec. 
capurii, commune fit, red: tamen dici Foteſt, ej us. De Fin. I. 3. c. 20, 


— 
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ſuited to the deſign of Providence for more ſpeedily n 
the earth, and ſuited to the wandering life of their owners, 
before any extenſive property in the ſoil or ground was eſta- 
pliſhed. And there can be no doubt, but that moveables of 


every kind became ſooner appropriated than the permanent 
ſubſtantial ſoil ; partly becauſe they were more ſuſceptible of 
a long occupancy, which might be continued for months to- 


gether without any ſenſible interruption, and at length by uſage 
ripen into an eſtabliſhed right; but principally becauſe few of 
them could be fit for uſe, till improved and meliorated by the 
bodily labour of the occupant ; which bodily labour, beſtowed 
upon any ſubje& which befo de e lay in common to all men, is 
univerſally allowed to give t 

tle to an excluſive pi operty therein. 


THE article of food was a more immediate call, and there- 
fore a more early conſideration. Such, as were not contented 
th the ſpontaneous product of the earth, ſought for a more 
ſolid refreſhment in the fleſh of beafts, which they obtained 
by hunting. But the frequent diſappointments, incident to 
that method of proviſion, induced them to gather together ſuch 
animals as weye of a more tame and ſequacious nature ; and to 
eſtabliſh a permanent property in their flocks and herds, in 
order to ſuſtain themſelves in a leſs precarious manner, partly 
by the milk of the dams, and partly by the fleſh of the young. 
The ſupport of. theſe their cattle made the article of water alſo 
a very important point. And therefore the book of Geneſis 
(the moſt venerable monument of antiquity, conſidered merely 


with a view to hiſtory) will furniſh us with frequent inſtances _ 


of violent contentions concerning wells; the excluſive property 
of which appears to have been eſtabliſhed i in the firſt digger or 
occupant, even in ſuch places where the ground and herbage 


remained yet in common. Thus we find Abraham, who . . 


but a ſojourner, aſſerting his right to a well in the country of 
Abimelech, and exacting an oath for his ſecurity, c becauſe 
che had dug that well (e).“ And Iſaac, about ninety years af- 

terwards, 


(e) Gen, xxi. 30. 


e faireſt and moſt reaſonable ti- : 
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tervitrds, re-claimed this his father's property ; and after much 


Neef). 


right, in either, to occupy whatever ground he pleaſed, thal 
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contention with the Philiſtines, was ſuffered to enjoy it in 


ALL this while the ſoil and paſture of the earth remained ſtill 
in common as before and open to every occupant; except per- 
haps in the neighbourhood of towns, where the neceſſity of a 
ſole and excluſive property in lands (for the fake of agriculture) 
was earlier felt, and therefore more readily complied with, 
Otherwiſe, when the multitude of men and cattle had conſumed 
every convenience on one ſpot of ground, it was deemed a na- 
tural right to ſeiſe upon and occupy ſuch other lands as would 
more eaſily, ſupply their neceſſities. This practice is ſtill re- 
tained among the wild and uncultivated nations that have neyer 
been formed into civil ſtates, like the Tartars and others in the 
eaſt; where the climate itſelf, and the boundleſs extent of their 
territory, conſpire to retain them till in the ſame ſavage ſtate 


of vagrant liberty, which was univerſal in the earlieſt ages; 


and which Tacitus informs us continued among the Germans I < 
till the decline of the Roman empire(g).We have alſo a ſtriking Wi © 
example of the ſame kind in the hiſtory of Abraham and his P 
nephew Lot (h). When their joint ſubſtance became ſo ee 
great, that paſture and other conveniences grew ſcarce, the ¶ Pr 
natural conſequence was that a ftrife aroſe between their fer- ne 
vants ; ſo that it was no longer practicable to dwell together, ſta 
This contention Abraham thus endeavoured to compoſe : © let ¶ me 
« there be no ſtrife, I pray thee, between thee and me. I; WW *s! 
« not the whole land before thee ? Separate thyſelf, I pray due 
ce thee, from me. If thou wilt take the left hand, then I will 
ce go to the right; or if thou depart to the right hand, then! 
« will go to the left.” This plainly implies an acknowlegel 


was not pre-occupied by other tribes. And Lot lifted uy 
« his eyes, and beheld all the plain of Jordan, that it was well 
« watered every where, even as the garden of the Lord. Then 
Lot choſe him all the plain of Jordan, and journeyed cal; 
& and Abraham dwelt in the land of Canaan.” 


Upol 


(k) Gen, xxvi. 18, 18, &c, (g) Celunt diſcreti et diver, 
ut fons ut campus, ut nemus placuit, De mor, Germ, 16. (i 
Gen, c. xiii, = 
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Uros the ſame principle was founded the right of migra- 
tion, or ſending colonies to find out new habitations, when the 


practiſed as well by the Phoenicians and Greeks, as the Ger- 
mans, Scythians, and other northern people. And, fo long as 


habited countries, it kept ſtrictly within the limits of the law of 
nature. But how far the ſeiſing on countries already peopled, 


guage, in religibn, in cuſtoms, in government, or in colour; 
how far ſuch a conduct was conſonant to nature, to reaſon, or 
to chriſtianity, deſerved well to be confidered by thoſe, who 
have rendered their names immortal by thus civilizing man- 


kind. 


As the world by degrees grew more populous, it daily be- 
came more difficult to find out new ſpots to inhabit, without 
encroaching upon former occupants ; and, by conſtantly occu- 
pying the ſame. individual ſpot, the fruits of the earth were 
conſumed, and its ſpontaneous produce deſtroyed, without any 
provition for a future ſupply or ſucceſſion. It therefore became 
neceſſary to purſue ſome regular method of providing a con- 
ſtant ſubſiſtence z and this neceſſity produced, or at leaſt pro- 
moted and encouraged, the art of agriculture. And the art of 
| agriculture, by a regular connexion and conſequence, intro- 
duced and eſtabliſhed the idea of a more permanent property 
in the ſoil, than had hitherto been received and adopted. It 
was clear that the earth would not produce her fruits in ſuffi- 
cent quantities, without the affiſtance of tillage: but who 


try, art, and labour? Had not therefore a ſeparate property in 
lands, as well as moveables, been veſted in ſome individuals, 
the world muſt have continued a foreſt, and men have been 
mere animals of prey; which, according to ſome philoſophers, 
8 the genuine ſtate of nature. Whereas now (ſo graciouſly 

| | has 


mother-country was overcharged with inhabitants; which was 
it was confined to the ſtocking and cultivation of deſert unin- 


and driving out or maſlacring the innocent and defenceleſs na- 
tives, merely becauſe they differed from their invaders in lan- 


would be at the pains of tilling it, if another might watch an 
opportunity to ſeiſe upon and enjoy the product of his induſ- 


* 
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has Providence interwoven our duty and our happineſs together) 
the reſult of this very neceſſity has been the ennohling of the 
human ſpecies, by giving it opportunities of improving its 
rational faculties, as well as of exerting its natural, Neceſ. 
| ſity begat property: and, in order to inſure that property, 
recourſe was had to civil ſociety, which brought along with 
it a long train of inſeparable concomitants ; ftates, govern- 
ment, laws, puniſhments, and the public exerciſe of religious 
duties. Thus connected together, it was found that a par 
only of ſociety was ſufficient to provide, by their manual la- 
bour, for the neceſſary ſubſiſtence of all; and leiſure was given 
to others to cultivate the human mind, to invent uſeful arts, 
and to lay the foundations of ſcience. 
TE only queſtion remaining is, how this property became 
actually veſted ; or what it is that gave a man an excluliveright 
to retain in a permanent manner that ſpecific land, which be- 
fore belonged generally to every body, but particularly to no- 
body. And, as we before obſerved that occupancy gave the 
right to the teniporary v/e of the ſoil, ſo it is agreed upon al 
hands that occupancy gave alſo the original right to the per- 
manent prope: ty in the ſub/ance of the earth itſelf ; which 
excludes every one elſe but the owner from the uſe of ii. 
There is indeed ſome difference among the writers on natur 
law, concerning the reaſon why occupancy ſhould convey thus 
right, and inveſt one with this abſolute property: Grotius and 
Puffendorf inſiſting, that this right of occupancy is founded 
upon a tacit and implied aſſent of all mankind, that the ful 
occupant ſhould become the owner; and Barbeyrac, Titius, 
Mr. Locke, and others, holding, that there is no ſuch implied 
aſſent, neither is it neceſſary that there ſhould be; for that ti 
very act of occupancy, alone, being a degree of bodily labour, 
is from a principle of natural juſtice, without any conſent a 
compact, ſufficient of itſelf to gain a title. A diſpute that ſa- 
yours too much of nice and ſcholaſtic refinement! Howe 
both ſides agree in this, that occupancy is the thing by which 
the title was in fact originally gained; every man ſeiſing 9 


his own continued uſe ſuch ſpots of ground as he found mo 
| agree 
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agreeable to his own convenience, provided he found them 
unoccupied by any one elſe, | 


PROPERTY, bothinlands and moyeables, being thus origi- 
nally acquired by the firſt taker, which taking amounts to a 
declaration that he intends to appropriate the thing to his own 
uſe, it remains in him, by the principles of univerſal law, till 
ſuch time as he does ſome other a& which ſhews an intention 
to abandon it: for then it becomes, naturally ſpeaking, public: 4 
juris once more, and 1s liable to be again appropriated by the .. s 
next occupant. So if one 1s poſſeſſed of a jewel, and caſts it 
into the ſea or a public highway, this is ſuch an expreſs dere- 
lictiou, that a property will be veſted in the firſt fortunate 
finder that will ſeiſe it to his own uſe. But if he hides it pri- 
vately in the earth, or other ſecret place, and it is diſcovered, 
the finder acquires no property therein; for the owner hath 
nothy this act declared any intention to abandon it, but rather 
the contrary : and if he loſes or drops it by accident, it cannot 
be collected from thence, that he deſigned to quit the poſſeſ- 
hon; aud therefore in ſuch caſe the property ſtill remains in 
the loſer, who may claim it again of the finder. And this, 
we may remember, is the doctrine of the law of England, 
with relation to treaſure trove (i). 


* 


Bur this method, of one man's abandoning his property, 
and another's ſeiſing the vacant poſſeſſion, however well found- 
ed in theory, could not long ſubſiſt in fact. It was calculated 
merely for the rudiments of civil ſociety, and neceſſarily ceaſed 
among the complicated intereſts and artificial refinements of 
polite and eſtabliſhed governments. In theſe it was found, that 
what became inconvenient or uſeleſs to one man was highly 
convenient and uſeful to another; who was ready to give in ex- 
change for it ſome equivalent, that was equally deſirable to the _ 
former proprietor, Thus mutual convenience introduced com- 
mercial traffic, and the reciprocal transfer of property by ſale, 
grant, or conveyance : which may be conſidered either as a 

continuance 


(i) See Vol. I. pag. 28g, 
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new proprietor, The voluntary dereliction of the owner, and 


no longer to occupy the thing himſelf, but that his on right 


in the other light, if I agree to part with an acre of my land 
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continuance of the original poſſeſſion which the firſt occupant 


had ; or as an abandoning of the thing by the preſent -owner, 
and an immediate ſucceſſive occupancy of the ſame by the 


delivering the poſſeſſion to another individual, amount to a 
transfer of the property ; the proprietor declaring his intention 


of occupancy ſhall be veſted in the new acquirer. Or, taken 


to Titus, thedeed of ce is an evidence of my intend- 
ing to abandon the property; and Titius, being the only or 
firſt man acquainted with ſuch my intention, immediately 
ſteps in and ſeiſes the vacant poſſeſſion: thus the conſent ex- 
preſſed by the conveyance gives Titius a good right againit 
me; and poſſeſſion, or occupancy, confirms that right againi 
all the world be ſides. 


Tk moſt univerſal and effectual way, of abandoning pro- 
perty, is by the death of the occupant : when, both the afual 
poſſeſſion and intention of keeping poſſeſſion ceafing, the pro- 
perty, which is founded upon ſuch poſſeſſion and intention, Wi: 
ought alſo to ceaſe of courſe. For, naturally ſpeaking, tie BW 
inſtant a man ceaſes to be, he ceafes to have any dominion: Wifi 
elſe, if he had a 1ight to diſpoſe of his acquiſitions one moment Boo: 
beyond his life, he would alſo have a right to direct their dil. 
poſal for a million of ages after him; which would be highly 
abſurd and inconvenient. All property muſt therefore ceaſt 
upon death, conſidering men as abſolute individuals, and un- 
connected with civil ſociety : for then, by the principles befor: 
eſtabliſhed, the next immediate occupant would acquire a right 
in all that the deceaſed poſſeſſed. But as, under civikeed go 
vernments which are calculated for the peace of -mankid, 
ſuch a conſtitution would be productive of endleſs diſturbances 
the univerſal law of almoſt every nation (which is a kind of 
ſecondary law of nature) has either given the dying perſon? 
power of continuing his property, by diſpoſing of his poſſeſſions 
by will; or, in caſe he negle&s to diſpoſe of it, or is not per- 
mitted to make any diſpoſition at all, the municipal Jaw br 1 
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the country then ſteps in, and declares who ſhall be the ſue- 
cefor, repreſentative, or heir of the deceaſed; that is, who 
done ſhall have a right to enter upon this vacant poſſeſſion, 
in der to avoid that confuſion, which its becoming again 
common would occaſion (k). And farther, in caſe no teſtament 
he permitted by the law, or none be made, and no heir can be 
found ſo qualified as the law requires, ſtill, to prevent the ro- 
buſttitle of occupancy from again taking place, the doftrineof 
eſchcats is adopted in almoſt every country; whereby the ſo- 
rereign of the ſtate, and thoſe who claim under his authority, 
are the ultimate heirs, and ſucceed to thoſe inheritances, to 
which no other title can be formed. 


Ta right of inheritance, or deſcent to the children and re- 
lations of the deceaſed, ſeems to have been allowed much earlier 
han the right of deviſing by teſtament. We are apt to con- 
eve at firſt view that it has nature on its fide; yet we often 
miſta ke for nature what we find eſtabliſhed by long and inve- 
trate cuſtom, It is certainly a wiſe and effectual, but clearly 
political, eſtabliſhment ; ſince the permanent right of pro- 
, veſted in the anceftor himſelf was no natural, but merely 
vil right, It is true, that the tranſmiſſion of one's poſ- 
thons to poſterity has an evident tendency to make a man a 
ood citizen and a uſeful member of ſociety: it ſets the paſ- 
ons on the fide of duty, and prompts a man to deſerve well 
of the public, when he is ſure that the reward of his ſervices 
vi not die with himſelf, but be tranſmitted to thoſe with 
mom he is connected by the deareſt and moſt tender affecti- 
M5, Yet, reaſonable as this foundation of the right of inhe- 
tance may ſeem, it is probable that its immediate original 
role not from ſpeculations altogether ſo delicate and refined ; 
il, if not from fortuitous circumſtances, at leaſt from a plainer 
"nt more ſimple principle. A man's children or neareſt rela- 
ons are uſually about him on his death-bed, and are the 
_ earlieſt 


' 


c) It is principally to prevent any vacancy of poſſeſſion, that 


of WE oi! a conhders father and ſon as one perſon; ſo that upon 
che de Geath of either the inheritance does not ſo properly Ceſcend, as 
Mioue ia the hands of the ſurvivor. H. 28. 2. 11. 
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_ patriarch Abraham expreſsly declaring, that . ſince God hal 
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his wife and children: and, in general, no will was permits 
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earlieſt witneſſes of his deceaſe. They became therefore gene. 
rally the next immediate occupants, till at length in proceſs of 
time this frequent uſage ripened into general law. And there. 
fore alſo in the earlieſt ages, on failure of children, a man's ſer- 
vants born under his roof were allowed to be his heirs; being 
immediately on the ſpot when he died. For we find the oli 


« given him no ſeed, his ſteward Eliezer, one born in li 
«& houſe, was his heir (I).“ 


WHILE property continued only for life, teſtaments wen 
uſeleſs and unknown ; and, when it became inheritable, the 
inheritance was long indefeaſible, and the children or heirs x 
law were incapable of excluſion by will. Till at length it vn 
found, that ſo ſtrict a rule of inheritance made heirs diſobedient 
and head-ftrong, defrauded creditors of their juſt debts, and 
prevented many provident fathers from dividing or charging 
their eſtates as the exigence of their families required. Thu 
introduced pretty generally the right of diſpoſing of one's pro 
perty, or a part of it, by teſtament ; that is, by written or ord 
inſtructions properly æuitneſſed and authenticated, accordingi 
the pleaſure of the deceaſed; which we therefore emphaticaly 
ſtyle his ail. This was eſtabliſhed in ſome countries muci 
later than in others. With us in England, till modern times 
a man could only diſpoſe of one third of his moyeables fron 


of lands till the reign of Henry the eighth; and then only of: 
certain portion: for it was not till after the reſtoration ty 
the power of deviſing real property became fo univerſal as4 
preſent. 


WILLS therefore and teſtaments, rights of inheritance 2 
ſucceſſions, are all of them creatures of the civil or municip 
laws, and accordingly are in all reſpects regulated by them 
every diſtin country having different ceremonies and requ- 
ſites to make a teſtament completely valid: neither does a 


thing vary more than the right of inheritance under a 
| On natio 


(1) Gen. Xv. 3. 
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; tional eſtabliſhments. In England particularly, this diver- 
MW; is carried to ſuch a length, as if it had been meant to point 
„cer the power of the laws in regulating the ſucceſſion to pro- 
1 |g and how futile every claim muſt be, that has not its 


oundation in the poſitive rules of the ſtate. In perſonal eſtates 
je father may ſucceed to his children; in landed property he 
ever can be their immediate heir, by any the remoteſt poſſi- 
ility: in general only the eldeſt ſon, in ſome places only the 
oungeſt, in others all the ſons together, have a right to ſuc- 
ed to the inheritance : in real eſtates males are preferred to 
zmales, and the eldeſt male will uſually exclude the reſt; in 
he diviſion of perſonal eſtates, the females of equal degreeare 
admitted together with the males, and no _ of primoge- 
ture is allowed, | 


Tuis one conſideration may help to remove the ſcruples of 
any well-meaning perſons, who ſet up a miſtaken conſcience 
oppoſition to the rules of law. If a man difinhents his ſon, 
dy 2 will duly executed, and leaves his eſtate to a ſtranger, 
here are many who conſider this proceeding as contrary to 
atural juſtice z while others ſo ſcrupulouſly adhere to the 
uppoſed intention of the dead, that if a will of lands be at- 
eſted by only tæuo witneſſes inſtead of three, which the law re- 
res, they are apt to imagine that the heir is bound in con- 
Lience to relinquiſh his title to the deviſee. But both of them 
ertainly proceed upon very erroneous principles: as if, on the 
ne hand, the ſon had by nature a right to ſucceed to his fa- 
jier's lands; or as if, on the other hand, the owner was by 
ature intitled to direct the ſucceſſion of his property after his 
mM deceaſe, Whereas the law of nature ſuggeſts, that on 
be death of the poſſeſſor the eſtate ſhould again become com- 
on, and be open to the next occupant, unleſs otherwiſe or- 
ered for the ſake of civil peace by the poſitive } law of ſociety. 


* he poſitive law of ſociety, which i is with us the municipat 
* bw of. England, directs it to veſt in ſuch perſon as the laſt 
;ond wprietor ſhall by will; attended with certain requiſites, ap- 


int; and, in defect of ſuch appointments, to go to ſome 
aticular perſon, who, from the reſult of certain local con- 


Known appellation of game, With regard to theſe and km 
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ſtitutions, appears to be the heir at law. Hence it follow, 
that, where the appointment is regularly made, there cannot 
be a ſhadow of right in any one but the perſon appointed: 
and, where the neceſſary requiſites are omitted, the right of 
the heir is equally ſtrong and built upon as ſold; a foundation, 
as the right of the deviſee would have been, fuppoling fud 
requilites were obſerved. 


Bur, after all, there are ſome few things, which notwith 
ſtanding the general introduction and continuance of property, 
muſt ſtill unavoidably remain in common; being ſuch wherey 
nothing but an uſufructuary property is capable of being had; 
and therefore they ſtill belong to the firſt occupant, during tit 
time he holds poſſeſſion of them, and no longer. Such (among 
others) are the elements of light, air, and water; which a ma 
may occupy by means of his windows, his gardens, his mill 
and other conveniences: ſuch alſo are the generality of thoſ 
animals which are ſaid to be feræ nature, or of a wild andun- 
tameable diſpoſition ; which any man may ſeiſe upon and key 
for his own uſe or pleaſure. All theſe things, ſo long as thy 
remain in poſſeſſion, every man has a right to enjoy without 
diſturbance ; but if once they eſcape from his cuſtody, or ht 
voluntarily abandons the uſe of them, they return to the com 
mon ſtock, and any man elſe has an equal right to ſeiſe and 
enjoy them afterwards. 


AGAIN : there are other things, in which a permanent pro- 
perty may ſubſiſt, not only as to the temporary uſe, but alſo th 
ſolid ſubſtance; and which yet would be frequently foundwiti- 
out a proprietor, had not the wiſdom of the law provided a rem. 
dy to obviate this inconvenience. Such are foreſts and * 
waſte grounds, which were omitted to be appropriĩated in t 
general diſtribution of lands: ſuch alſo are wrecks, eſtrays, at 
that ſpecies of wild animals, which the arbitrary conftitutu 
of poſitive law have diſtinguiſhed from the reſt by the wt 


othery 
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others, as diſturbances and quarrels would frequently ariſe 
among individuals, contending about the acquiſition of this 
ſpecies of property by firſt occupancy, the law has therefore 
wiſely cut up the root of diſſenſion, by veſting the things them- 
ſelves in the ſovereign of the ſtate; or elſe in his repreſenta- 
tives, appointed and authorized: by him, being uſually the lords 
of manors. And thus the legiſlature of England has univer- 
ſally promoted the grand ends of civil ſociety, the peace and 
ſecurity of individuals, by ſteadily purſuing that wiſe and or- 
derly maxim, of aſſigning to every thing capable of owner- 
ſhip a legal and determinate owner, 


CHAPTER 
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LR So! CHAPTER THE SECOND. 


Or REAL PROPERTY; AND, FIRST, of 
CORPOREAL HEREDITAMENTS, 


| | d 
T HE obje&s of dominion or property are things, as con- f. 
: tradiſtinguiſhed from perſons: and things are by the lan 
2 of England diſtributed into two kinds; things real, and thing 
"2 perſonal. Things real are ſuch as are permanent, fixed, and ot 
immoveable, which cannot be carried out of their place; à fu 
lands and tenements: things perſonal are goods, money, and th 
all other moveables ; which may attend the owner's perſon Wi ne 
wherever he thinks proper to go. ex 
he IN treating of things real, let us conſider, firſt, their ſeyerd 
3 farts or kinds ; ſecondly, the tenures by which they may be an 
5 holden; thirdly, the eſtates which may be had in them; and, the 
| fourthly, the title to them, and the manner of acquiring u wa 
$4 loſing it. Sre 
| : Ky 
1 FIR SST, with regard to their ſeveral ſorts or kinds, thing , 
= real are uſually ſaid to confiſt in lands, tenements, or hereditz | 
= ments. Landcomprehends all things of a permanent, ſubſtant-, 0 


aal nature; being a word of a very extenſive ſignification, a5 il 


1 preſently appear more at large. Tenement is a word of ſtill greats 


wi _ extent; and though in its vulgar acceptation it is only applied 6 
__=<vo Rs, 1 Hou | 


„ 
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houſes and other buildings, yet in its original, proper,, and 
legal ſenſe it ſignifies every thing that may be holden, provided 
it be of a permanent nature; whether it be of a ſubſtantial 
and ſenſible, or of an unſubſtantial ideal kind. Thus {berum 
tenementum, franktenements or freehold, 1s applicable not only 
to lands and other ſolid objects, but alſo to offices, rents, com- 
mons, and the like (a): and, as lands and houſes are tenements, 
ſo is an advowſon a tenement ; and a franchiſe, an office, a 
right of common, a peerage, or other property of the like un- 
ſubſtantial kind, are, all of them, legally ſpeaking, tene- 
ments (b). But an hereditament, ſays fir Edward Coke (c), is 
by much the largeſt and moſt comprehenſive expreſſion ; for it 
includes not only lands and tenements, but whatſoever may 
be inherited, be it corporeal, or incorporeal, real, perſonal, 
or mixed. Thus an heir loom, or implement of furniture 
which by cuſtom deſcends to the heir together with an houſe, 
is neither land, nor tenement, but a mere moveable; yet, 
deing inheritable, is comprized under the general word, here- 
ditament: and ſo a condition, the benefit of which may de- 
ſcend to a man from his anceſtor, is alſo an hereditament (d). 


HRREDITAMEN Ts then, to uſe the largeſt expreſſion, are 
of two kinds, corporeal, and incorporeal. Corporeal conſiſt of 
ſuch as affect the ſenſes; ſuch as may be ſeen and handled by 
the body: incorporeal are not the object of ſenſation, can 
neither be ſeen nor handled, are creatures of the mind, and 
exiſt only in contemplation. 


| CoRPOREAL hereditaments conſiſt wholly of ſubſtantial _ 
and permanent objects; all which may be comprehended under 
the general denomination of land only. For land, ſays fir Ed- 
ward Coke (e), comprehended in its legal ſignification any 
ground, ſoil, or earth whatſoever : as arable, meadows, pa- 
lures, woods, moors, waters, mariſhes, furzes, and heath. 
Vor. I: dE It 


(a) Co. Litt. 6. (b) Jbid. 19, 20. (e) 1 laſt. 6 
(d) 3 Rep. 2. (e) 1 Inſt. 4. „ 
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It Wahr includeth alſo all caſtles, houſes, and other build. 
ings : for they conſiſt, faith he, of two things; land, which 
is the foundation, and frudure thereupon: fo that, if I con- 
vey the land or ground, the ſtruture or building paſſeth there. 
with. It is obſervable that auater is here mentioned as a ſpe- 
cies of land, which may ſeem a kind of ſoleciſm; but ſuch is 
the language of the law: and therefore I cannot bras an ac- 
tion to recover poſſeſſion of a pool or other piece of water, by 
the name of awater only: either by calculating its capacity, 
as, for ſo many cubical yards; or, by ſuperficial meaſure, for 
twenty acres of water ; or by general deſcription, as for a 
pond, a watercourſe, or a riyulet : but I muſt bring my ac- 
tion for the land that lies at the bottom, and muſt call it 
twenty acres of land covered with water (f). For water is a 
moveable, wandering thing, and muſt of neceſſity continue 
common by the law of nature ; ſo that I can only have a tem- 
porary, tranſient, ufulratiuary property therein : wherefore 
if a body of water runs out of my pond into another man's, I 
have no right to reclaim it. But the land, which that wa- 
ter covers is permanent, fixed, and immoveable : and there. 
fore in this I may have a certain, ſubſtantial property; of 
. which the law will take notice, and not of the other, 
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LAND hath alſo, in its legal ſignification, an indefinite ex- 
tent, upwards as well as downwards. Cujus eft ſolum, ejus ef 
uſaue ad coelum, is the maxim of the law, upwards ; therefore 
no man may erect any building, or the like, to overhang ano- 
ther's land: and, downwards, whatever is in a direct line be- 
tween the ſurface of any land, and the center of the earth, be- 
longs to the owner of the ſurface; as is every day's experience 
in the mining countries. So that the word “ land” includes 
not only the face of the earth, but every thing under it, or 
over it. And therefore if a man grants all his lands, he grants 
ther eby all his mines of metal and other foſſils, his woods, his 
waters, and his houſes, as well as his fields and meadows. 
Not but the particular names of the things are equally ſuff- 
cient to paſs them, except in the inſtance of water; by? 


grant 
(f) Brownl. 142. 
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grant of which, nothing paſſes but a right of fiſhing (g): but 
the capital diſtinction is this; that by the name of a caſtle, 
meſſuage, toft, croft, or the like, nothing elſe will paſs, ex- 
cept what falls with the utmoſt propriety under the term 
made uſe of: but by the name of land, which is nomen gene- 
raliſimum, every thing terreſtrial will paſs ( *. 


(g) Co. Litt-g. ) Ibid. 4, 5, 6. 
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CHAPTER THE THIRD. | 


Or INCORPOREAL HEREDITAMENTS, 


A incorporeal hereditament is a right iſſuing out of 
thing corporate (whether real or perſonal) or concern- 
ing, or annexed to, or exerciſible within, the ſame (a). It 
is not the thing corporate itſelf, which may conſiſt in lands, 
houſes, jewels, or the like; but ſomething collateral thereto, 
as a rent iſſuing out of thoſe lands or houſes, or an office re- 
lating to thoſe jewels. In ſhort, as the logicians ſpeak, cor- 
poreal hereditaments are the ſubſtance, which may be always Wl ch 
ſeen, always handled : incorporeal hereditaments are but 1 ng 
fort of accidents, which inhere in and are ſupported by that ¶ ſed 
ſubſtance; and may belong, or not belong to it, without any 
viſible alteration therein. Their exiſtence is merely in idea 
and abſtracted contemplation; though their effects and pro- 
fits may be frequently objects of our bodily: ſenſes. And in- 
deed, if we would fix a clear notion of an incorporeal heredi- nat 
tament, we muſt be careful not to confound together the pro- di 
fits produced, and the thing, or hereditament, which produ- 
ces them. An annuity for inſtance, is an incorporeal heredi- 
tament: for though the money, which is the fruit or produit 
of this annuity, is doubtleſs of a corporeal nature, yet the an- 
nuity itſelf, which produces that money, is a thing inviſible, 
has only a mental exiſtence, and cannot bedelivered over from 


hand to hand, So tithes, if we conſider the produce of them, 


$0} Co, Litt, 19, 20, 
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ther capable of being ſhewn to the eye, nor of. being delivered 
into bodily poſſeſſion. . | | | 


chiſes, corodies, or penſions, annuities, and rents. 


eccleſiaſtical benefice. Advowſon, adwocatio, ſignifies in cli- 


clergy in common (from whence, as was formerly mentioned 


right a power annexed of nominating ſuch miniſter as he plea- 


e tuner, or, in one word, the patron (c). 

0 

. Tus inſtance of an advowſon will completely illuſtrate the 
l. nature of an incorporeal hereditament. It is not itſelf the bo- 
„ly poſſeſſion of the church and its appendages; but it is a 
u- Night to give ſome other man a title to ſuch bodily poſſeſſion. 
„ The advowſon is the object of neither the ſight, nor the 


(b) Vol. I. pag. 109. (e) This original of the jus patrona- 
by building and endowing the church, appears alſo to have been 
lowed in the Roman empire. New. 56. . 12. c. 2, New, 118. c. 23, 


- 
3 


n Tui 1 
as the tenth ſheaf or tenth lamb, ſeem to be completely cor- 
poreal: yet they are indeed incorporeal hereditaments: for 
they, being merely a contingent right, collateral to or iſſuing 
out of lands, can never be the object of ſenſe: they are nei- 


* 


INCORPOREAL hereditaments are principally of ten ſorts ; : 
advowſons, tithes, commons, ways, offices, dignities, fran- - 


I. ADvowWSON is the right of preſentation to a church or 


extelam recipere, the taking into protection; and therefore is 
ſynonimous with patronage, patronatus: and he who has 
the right of advowſon is called the patron of the church. For, 
when lords of manors firſt built churches on their own de- 
meſnes, and appointed the tithes of thoſe manors to be paid 
to the officiating miniſters, which before were given to the 


(b), aroſe the diviſion of pariſhes) the lord, who thus built a 
church, and endowed it with glebe or land, had of common 


ſed (provided he were canonically qualified) to officiate in : 
that church, of which he was the founder, endower, main- 


ouch; and yet it perpetually exiſts in the mind's eye, and in 
ontemplation of Jaw. It cannot be delivered from man to man 
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whom the patron ſhall pleaſe to nominate, to enter and re- 


Ibid, 120, (h) 76 


by any ; viſble bodily transfer, nor can corporal poſſeſſion be 
had of it. If the patron takes corporal poſſeſſion of the church, 
the church-yard, the glebe or the like, he intrudes on another 
man's property; for to theſe the parſon has an exclufiye 
right. The patronage can therefore be only conveyed by ope - 
ration of law, by verbal grant, either oral or written, which. 
is a kind of invifible, mental transfer: and being ſo veſted, it 
ties dormant and unnoticed, till occaſion calls it forth : when | 
it produces a viſible, corporeal fruit, by intitling ſome clerk, 


ceive bodily poſſeſſion of the lands and tenements of the 
church. 


( 


Apvowsons are either ad vowſons ani or adyow- ill ti 


| ſons in groß. Lords of manors being originally the only in 


founders, and of courſe the only patrons, of churches (d), the tit 
right of patronage or preſentation, ſo long as it continues an. Wi va 
nexed to the poſſeſſion of the manor, as ſome have done from Nef 


the foundation of the church to this day, is called an advow- cur. 
ſon appendant (e): and it will paſs, or be conveyed, toge- lf ber! 


ther with the manor, as incident and appendant thereto, by a Ml ti 
grant of the manoronly, without adding any other words (f). WM ?'*! 
But where the property of the advowſon has been once ſepa- WM feen 


rated from the property of the manor, by legal conveyance, it am 


is called an advowſon in groſs, or at large, and never can be 
appendant any more ; but is for the future annexed to the 
perſon of its owner, and not to his manor or lands (g). 


Abvowsoxs are alſo either preſentative, collative, or d. 
native (h). An advowſon preſentative is where the patron 
hath a right of preſentation to the biſhop or ordinary, and 
moreover to demand of him to inſtitute his clerk, if he finds 
him canonically qualified: and this is the moſt uſual advow- 
fon. An advowſon collative is where the biſhop and patron 
are one and the ſame perſon : in which caſe the bi iſhop cannot 


preſent 


(9) Co. Lite, 21% %% Bid. ur. (t) hid 307. WI] 
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preſent to himſelf; but he does by the one act of collation, or 
conferring the benefice, the whole that is done in common 
caſes, by both prelentation and inſtitution. An advowſon do- 
native is when the king, or any ſubje&t by his licence, 
doth found a church or chapel, and ordains that it ſhall be 
merely in the gift or diſpoſal of the patron ; ſubject to his vi- 
tation only, and not to that of the ordinary; and veſted ab- 
ſolutely in the clerk by the patron's deed of donation, with- 
out preſentation, inſtitution, or induction (i). This is ſaid to 
have been antiently the only way of conferring eccleſiaſtical 
benefices in England; the method of inſtitution by the bi- 
ſhop not being eſtabliſhed more early than the time of arch- 
biſhop Becket in the reign of Henry II. (j). And therefore 
though pope Alexander III (k), in a letter to Becket, ſeverely 
inveighs againſt the prava conſuetudo, as he calls it, of inveſ- 
titure conferred by the patron only; this however ſhews what 
was then the common uſage. Others contend, that the claim 
ef the biſhops to inſtitution is as old as the firſt planting of 
cnriſtianity in this iſland; and in proof of it they allege a let - 
ter from the Engliſh nobility to the pope in the reign of Henry 
tie third, recorded by Mathew Paris (I), which ſpeaks of 
preſentation to the biſhop as a thing immemorial. The truth- - 
Wh {tems to be, that, where the benefice was to be conferred on 
n emere layman, he was firſt preſented to the biſhop, in order 
s receive ordination, who was at liberty to examine and re- 
fuſe him: but where the clerk was already in orders, the liv- - 

mg was uſually veſted in him by the ſole donation of the pa- 

tron; till about the middle of the twelfth century, when the 
bope and his biſhops endeavoured to introduce a kind of feodal 
| Wcominion over eccleſiaſtical benefices, and, in conſequence of 
ht, began to claim and exerciſe the right of inſtitution uni- 
verſally as a ſpecies of ſpiritual inveſtiture. 


HOWEVER this may be, if, as the law now ſtands, the true 
patron once waives this privilege of donation, and preſents to 
e biſhop, and his clerk is admitted and inſtituted, the advow- 
B 4 | ſon 


) Co. Litt. 344. [i) Seid. tith. c. 12. $. 2. (k) Decre- 
el. 1, 3. . J. 8: (1) 4, D. 1239, | 


— 
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ſon is now become for ever preſentative, and ſhall never be do- 
native any more (m). For theſe exceptions to general rules, 
and common right, are ever looked upon by the law in an un- 
favourable view, and conſtrued as ſtrictly as poſſible. If there. 
fore the patron, in whom ſuch peculiar right reſides, does 
once give up that right, the law, which loves uniformity, 
will interpret it to be done with an intention of giving it up 


for ever; and will thereupon reduce it to the ſtandard of other 
_ eccleſiaſtical livings. | 


II. AstconD ſpecies of incorporeal hereditaments is that 
of tithes ; which-are defined to be the tenth part of the in- 
creaſe, yearly ariſing and renewing from the profits of lands, 


the ſtock ppon lands, and the perſonal induſtry of the inhabi- 
. tants : the firſt ſpecies being uſually called predial, as of corn, 
graſs, hops, and wood (n); the ſecond mixed, as of wool, 


milk, pigs, &c. (o), conſiſting of natural products, but nur- 
tured and preſerved in part by the care of man ; and of theſe 
the tenth muſt be paid in groſs : the third perſonal, as of na- 
tural occupations, trades, fiſheries, and the like; and of theſe 


only the tenth part of the clear gains and profits is due (p). 


IT is not to be expected from the nature of theſe general 
commentaries, that I ſhould particularly ſpecify, what things 
are tithable, and what not, the time when, or the manner 
and proportion in which, tithes are uſually due. For this! 


muſt refer to ſuch authors as have treated the matter in detail: 


and ſhall only obſerve, that, in general, tithes are to be paid 
for every thing that yields an annual increaſe, as corn, hay, 
frait, cattle, poultry, and the like ; but not for any thing 
that is of the ſubſtance of the earth, or is not of annual in- 
creaſe, as ſtone, lime, chalk, and the like; nor for creatures 
that are of a wild nature, or ferae naturae, as deer, hawks, 
Sc. whole increaſe, ſo as to profit the owner, is not an- 


nual, but caſual (q). It will rather be our buſineſs to con- 


ſider, 1. The original of the right of tithes. 2. In whom 


that 
(m) Co. Litt. 344. Cie. ac. 63. (nn) 1 Roll. Abr. 635. 
2 Inſt. 649. (0) 56d. ry (p) 1 Roll. Abr. 656. (9)? 


Inſt. 68 U. 


Is 


Ch. 3. 
that rigkt at preſent ſubſiſts. 3. Who may be AY 
either totally or in part, from paying them. 


1. As to their e Iwill not put the title of the elergy 
to tithes upon any divi 

commenced, and I believe as certainly ceaſed, with the Jewiſh 
theocracy. Yet an honourable and competent maintenance for 
the miniſters of the goſpel] is, undoubtedly, jure d:wins; what- 


ever the particular mode of that maintainance may be. For, 


beſides the poſitive precepts of the new teſtament, natural rea- 
fon will tell us, that an order of men, who are ſeparated from 
the world, and excluded from other lucrative profeſſions, for 


the ſake of the reſt of mankind, have a right to be furniſhed 
with the neceſſaries, conveniences, and moderate enjoyments of 


life, at their expenſe, for whoſe benefit they forego the uſual 
means of providing them. Accordingly all municipal. laws 


of tithes, probably in imitation of the jewiſh law: and per- 
haps, conſidering the degenerate ſtate of the world in general, 


title on the law of the land, than upon any divine right what- 


We cannot preciſely aſcertain the time when tithes were 
fiſt introduced into this country. Poſſibly they were cotem- 
porary with the planting of chriſtianity among the Saxons, by 
wguſtin the monk, about the end of the ſixth century. But 
he firſt mention of them, which I have met with in any 
witten Engliſh law, is in a conſtitutional decree, made in a 
mod held A. D. 786 (r), wherein the payment of tithes in 
general is ſtrong] y enjoined. This canon, or decree, which 


es rt bound not the laity, was effectually confirmed by two 
65; ogdoms of the heptarchy, i in their parliamentary conventions ; 
m- B 5 of "> 


om | (r) Selden. c. 8. §. 2 | 
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right; though ſuch a right certainly 


have provided a liberal and decent maintenance for their na- 
tianal prieſts or clergy : ours in particular have eſtahliſned this 


it may be more beneficial to the Engliſh clergy to found their - 


ſoever, unacknowleged and unſupported by temporal ſanRions. k 


\ 
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26 The RIGHTS Book II. 
of eſtates, reſpectively conſiſting of the kings of Mercia and 
Northumberland, the biſhops, dukes, ſenators, and people. 
Which was a few years later than the time that Charlemagne 
eſtabliſhed the payment of them in France (s), and made that 
famous diviſion of them into four parts; one to maintain the 
edifice of the church, the ſecond to ſupport the poor, the 
third the biſhop, and the fourth the parochial clergy (t). 


Tae next authentic mention of them is in the fædus Ed. 
rwandi et Guthruni; or the laws agreed upon between king 
Guthrun the Dane, and Alfred and his ſon Edward the elder, 
ſucceſſive kings of England, about the year 900. This was i 
kind of treaty between thoſe monarchs, which may be found 
at large in the Anglo-Saxon laws (u) : wherein it was neceſ- 
fary, as Guthrun was a pagan, to provide for the ſubſiſtence 
of the chriſtian clergy under his dominion ; and, accordingly, 
we find (w) the payment of tithes not only enjoined, but a pe- 
zalty added upon non-obſervance : which law is ſeconded by 
the laws of Athelſtan (x), about the year 930. And this is 
as much as can certainly be traced out, with regard to ther 
legal original, 


2. WE are next to conſider the perſons to whom they ar 12 
due. And upon the firſt introduction (as hath formerly been WF ane 
obſerved) (y) though every man was obliged to pay tithes in He 
general, yet he might give them to what prieſts he pleaſed (z); MM ci] 
which were called arbitrary conſecrations of tithes :. or he vas 
might pay them into the hands of the biſhop, who diſtributel i mer 
among his dioceſan clergy the revenues of the church, which irc} 
were then in common (a). But, when dioceſes were divided 
into pariſhes, the tithes of each pariſh were allotted t it 
own particular miniſter ; firſt by common conſent, or the 2p: 
pointments of lords of manors, and afterwards by the wilt 
'ten law of the land (b). | 


How 


(s) A. D. 778. (t) Book I. ch. 11. Seld. c. 6. N 7. 8. b le) D 
laws, b. 31. c. 12. (u) Wilkins, pag. 31. () 6%, lad. 
(x) cap. 1. (y) Book I. Introd. F. 4. | (z) 2 loft 649 mo 
Hob. 296. . (a) Seld.c. 9. Y. 4. (b) LL, Edgar, c. 10 


2. Canut.c, 11. 
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HowE VER, arbitrary conſecrations of tithes took pd again 
afterwards, and became in general uſe till the time of king 

John (c). Which was probably owing to the intrigues of the 
regular clergy, or monks of the Benedictine and other rules 
under arch- biſnop Dunſtan and his ſucceſſors; who endea- 
voured to we an the people from paying their dues to the ſe- 

cular or parochial clergy, (a much more valuable ſet of men 

than themſelves) and were then in hopes to have drawn, by 
ſantimonious pretences to extr aordinary purity of life, all ec- 
cleſiaſtical profits to the coffers of their own ſocieties. And 

this will naturally enough account for the number and riches 
| of the monaſteries and religious houſes, which were founded 
| WHY in thoſe days, and which were frequently endowed with tithes. 
Por a layman, who was obliged to pay his tithes ſomewhere, 
might think it good policy to ere& an abbey, and there pay 
„them to his own monks ; or grant them to ſome abbey already 
„elected: fince, for this donation, which really coſt the patron. 
little or nothing, he might, according to the ſuperſtition of the 
times, have maſſes for ever ſung for his ſoul. But, in proceſs 
of years, the income of the poor laborious pariſh prieſts being 
ſcandalouſly reduced by theſe arbitrary conſecrations of tithes, 
it was remedied by pope Innocent the third (d) about the year 
1200 in a decretal epiſtle, ſent to the arch-bithop of Canterbury, 
and dated from the palace of Lateran : which has occaſioned fir 
Henry Hobart and others to miſtake it for a decree of the coun- 
cl of Lateran held A. D. 1179, which only prohibited what 
was called the infeodation of tithes, or their being granted to 
mere laymen (e); whereas this letter of pope Innocent to the 
arch-biſhop enjoined the payment of tithes to the parſons of the 
reſpective pariſhes where every man inhabited, agreeable to 
what was afterwards directed by the-ſame pope in other coun- 
tries (f). This epiſtle, ſays ſir Edward Coke (g), bound not 
the lay ſubjects of this realm, 8 wee reaſonable and juſt 
| (and, 


09 Selden, c. 11. (d) 1 5 Innocent, It om. 2. . ag. 452. 


0 Decretal, l 3. 7, 30, 6. 19. 200 Ibid, c. 26. (g) 2 
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(and, he might have added, being correſpondent to the antient 


law) it was allowed of, and ſo became lex terre. This put 
an effectual ſtop to all the arbitrary conſecrations of tithes; 


except ſome footſteps which ſtill continue in thoſe portions of 
tithes, which the parſon of one pariſh hath, though rarely, 


right to claim in another: for it is now univerſally held (h), 


that tithes are due, of common right, to the parſon of the pa. 
riſh, unleſs there be a ſpecial exemption. This parſon of the 
pariſh, we have formerly ſeen (i), may be either the actual in. 
cumbent, or elſe the appropriator of the benefice : appropria- 
tions being a method of endowing monaſteries, which ſeems 
to have been deviſed by the regular clergy, —_ e of fobſti 
tution to ar bitrary confecrations of tithes (k). 4, 


3. WE obſerved that tithes are due to the parſon of common 
right, unleſs by ſpecial exemption : let us therefore ſee, thirdly, 


| who may be exempted from the payment of tithes, and how, 


Lands, and their occupiers, may be exempted or diſcharged 
from the payment of tithes, either in part or totally, firſt, 
bya real compoſition; or, am + by cuſtom or preſerp- 
tion. | 


F IRST, a real compoſition is when an agreement is made 
between the owner of the lands, and the parfon or vicar, with 
the confent of the ordinary and the patron, that ſuch lands 
ſhall for the future be diſcharged from payment of tithes, by 
reaſon of ſome land or other real recompenſe given to the par- 
ſon, in lieu and ſatisfaction thereof (1). This was permitted 
by law, becauſe it was ſuppoſed that the clergy would be no 
loſers by ſuch compoſition ; ſince the conſent of the ordinary, 
whoſe duty it is to take care of the church in general, and of 
the patron, whoſe intereſt it is to protect that particular church, 


were both made neceſſary to render the compoſition effectual: 


and hence have ariſen all ſuch compoſitions as exiſt at this da 


by force of the common law. *. experience ſhewing that 
eren 
2 00 


(h) Regiſt. 46. Hob. 296. (i) Book I. pag. 372. ""( 
In extraparochial places the king, by his royal e dae has 
right to all the tithes. See * R P. 110. 00 2 Iaſt. 490. Re- 
giſt. 38. 13 Rep. 40. 
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een this caution was ineffectual, and the poſſeſſions of the 
church being, by this and other means, every day diminiſhed, 
the diſabling ſtatute 13 Eliz. c. 10. was made; which pre- 
yents, among other ſpiritual perſons, all br and vicars 
from making any con veyances of the eſtates of their churches, 
other than for three lives or twenty one years. So that now, 
by virtue of this ſtatute, no real compoſition made ſince the 
13Eliz. is good for any longer term than three lives or twenty 
one years, though made by conſent of the patron and ordinary 
which has indeed effectually demoliſhed this kind of traffick ; 
ſuch compoſitions being now rarely heard of, unleſs by au- 
thority of parliament. 


SECONDLY, a diſcharge by cuſtom or preſcription is here 
time out of mind ſuch perſons or ſuch lands have been, either 
partially or totally, difchar ged from the payment of tithes. 
And this immemorial uſage is binding upon all parties; as it is 
in its nature an evidence of univerſal conſent and acquieſcence, 
and with reaſon ſuppoſes a real compoſition to have been for- 
merly made. This cuſtom or preſcription, is either de * 
decimandi, or de non decimando. 


A modus decimandi, commonly called by the ſimple name of 
amodyus only, is where there is by cuſtom a particular manner 
of tithing allowed, different from the general law of taking 
tithes in kind, which are the actual tenth part of the annual 
increaſe. This is ſometimes a pecuniary compenſation, as 
twopence an acre for the tithe of land: ſometimes it is a com- 
penſation in work and labour, as that the parſon ſhall have only 
the twelfth cock of hay, and not the tenth, in conſideration, ns 
the owner's A] it for him: ſometimes, i in lieu of a large 


93«ͤ SERE 


method of taking 3 is introduced, is called a modus deci- 
undi, or ſpecial manner of den | 5 4 40 
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To make a tool and ſuffcient modus, the following rules 


muſt be obſerved. 1. It muſt be certain and invariable (m), 

for payment of different ſums will prove it to be no modus, 

that is, no original real compoſition; becauſe that muſt hare 
been one and the ſame, from its firſt original to the preſent 
time. 2. The thing given, in lieu of tithes, muſt be beneficial 
to the parſon, and not, for the emolument of third perſons 
only (n): thus a nodus, to repair the church in lieu of tithes 
is not good, becauſe that is an advantage to the pariſh only; 
but to repair the chancel is a good modus, for that ĩs an advan- 

tage to the parſon. 3. It muſt be ſomething different from the 
thing compounded for (o): one load of hay, in lieu of all tithe 
hay, is no good modus: for no parſon would, b:na fide, makes 
compoſition to receive leſs than his due in the ſame ſpecies of 
tithe ; and therefore the law will not ſuppoſe it poſſible for ſuch 


2 omupoſition to have exiſted. 4. One cannot be diſcharge 


from payment of one ſpecies of tithe, by paying a modus for 
another (p). Thus a modus of 1d. for every milch cow will 
diſcharge thetithe of milch kine, but not of harren cattle; for 
tithe is of common right, due for both; and therefore a modus 
for one ſhall never be a diſcharge for the other. 5. There 
compenſe muſt be in its nature as durable as the tithes diſcharged 
by it; that is, an inheritance certain (q): and therefore a md 
that every inhabitant of a houſe ſhall pay 4d. a year, in lieu of 


the owner's tithes, is no good modus; for poſſibly the houſe may 
'not be inhabited, and then the recompenſe will be loſt. 6. 


The modus mult not be too large, which in law is called a rant 
modus: as if the real value of the tithes be Gol. per annum, and 
a modus is ſuggeſted of 400. this uad will not be good; 
though one of 405. might have been valid (r). For, in thel 
Caſes of preſcriptive or cuſtomary modus” s, the law ſappoles a 
original real compoſition to have been regularly made; which 


being loft by length gk che immemorial e is admmitt 
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as evidence to ſhew that it once did exiſt, and that from 
thence ſuch uſage was derived. Now time of memory hath 
been long ago aſcertained by the law to commence from the 
reign of Richard the firſt (s); and any cuſtom may be de- 
ſtroyed by evidence of its non-exiſtence in any part of the 
long period from his days to the preſent : wherefore, as this, 
real compoſition is ſuppoſed to have been an equitable con- 
tract, or the full value of the tithes, at the time of making it, 
if the dus ſet up is ſo rank and large, as that it beyond diſ- 
pute exceeds the value of the tithes in the time of Richard 
the firſt, this 2zodus is felo de ſe, and deſtroys itſelf. For, as 
itwould be deſtroyed by any direct evidence to prove its non- 
exiſtence at any time ſince that æra, ſo alſo it is deſtroyed by 
carrying in itſelf this internal evidence of a much later origi- 
nal. 


A PRESCRIPTION de non decimando is a claim to be en- 
tirely diſcharged of tithes, and to pay no compenſation in lieu 
of them... Thus the king by his prerogative is diſcharged from 
all tithes (t). So a vicar ſhall pay no tithes to the rector, nor 
the rector to the vicar, for ecclefia decimas non ſolwit eccle- 
far (u). But theſe privileges are perſonal to both the king 
and the clergy ; for their tenant or leſſee ſhall pay tithes of 
the ame land, though in their own occupation it is not tith- 
able. And, generally ſpeaking, it is an eſtabliſhed rule, that, 
in lay hands, modus de non decimando non valet'(w). But ſpi- 
ritual perſons or corporations, as monaſteries, abbots, biſhops 
and the like, were always capable of having their lands totally 
diſcharged of tithes, by various ways (&): as, 1. By real 
compoſition : 2. By the pope's bull of exemption : 3. By unity 
of poſſeſſion; as when the rectory of a pariſh and lands in 
the ſame-pariſh, both belonged to a religious houſe, thoſe lands 

2 es were 


(3 Edw. I. c. 39.) the reign of Richard I. was made the time of li- 
mitation in a writ of right. But, ſince by the ſtatute 32 Henry 
VIII. c. 2. this period (in a writ of right) hath been very ratio- 
naliy reduced to ſixty years, it ſeems unaccountable, that the date 
0 legal preſcription or memory ſhould ſtill continue to be rec- 
koned from an aera ſo very antiquated.” See 2. Roll. Abr. 269 pl. 
16. (t) Cro. Eliz. "I (u) Ibid, 479. (w) Ibid, 511, 

(x) Hob, 30g. Cro, Jac.. 308, 


(s) This rule was adopted, when by the ſtatute of Weſtm. 1 
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were diſcharged of tithes by this unity of poſſeſſion : 4. By 
preſcription ; ; having never been liable to tithes, by being al. 
ways in ſpiritual hands: 5. By virtue of their order; as the 


knights, templars, ciſtercians, and others, whoſe * were 


privileged by the pope with a diſcharge of tithes (y). Though, 
"upon the diſſolution of abbeys by Henry VIII. moſt of theſe 
exemptions from tithes would have fallen with them, and the 
lands became tithable again; had they not been ſupported and 
upheld by the ſtatute 31 Hen. VIII. c. 13, which enaRts, that 
all perſons who ſhould come to the poſſeſſion of the lands 
of any abbey then diſſolved, ſhould hold them free and diſ- 
charged of tithes, in as large and ample a manner as the ab- 
beys themſelves formerly held them. And from this original 
have ſprung all the lands, which, being in lay hands, do at 
preſent claim to be tithe - free: for, if a man can ſhew his lands 
to have been ſuch abbey lands, and alſo immemorially diſ. 
charged of tithes by any of the means before-mentioned, this 
is now a good preſcription de non decimando. But he mult. 
ſhew both theſe requiſites : for abbey lands, withont a ſpe- | 
cial ground of diſcharge, are not diſcharged of courſe; nei- 
ther will any preſcription de non decimando avail in total diſ- 
charge of tithes, unleſs it relates to en abbey lands. 


III. Co MMON,. or right of. common, appears from its 
very definition to be an incorporeal hereditament: being 2 
profit which a man hath in the land of another; or to feed his 
beaſts, to catch fiſh, to dig turf, to cut wood, or the like (2). 


And hence common is chiefly of four ſorts; common of pa. 


* of piſcary, of ander, and of F 


1. COMMON of paſture is a right of feeding one's beaſts on 
another's land; for in thoſe waſte grounds, which are uſually, 


called commons, the property of the ſoil is generally 1 in the 


lord of the manor; as in common fields it is in the particular 

tenants. This kind of common is either appendant, appur- 

tenant, Berau of vicinage, or in groſs (a). 
COMMON 


00 2 Rep. 44. Seld. tith. c. 13. 1 (2) Finch. law. 
187. (a) Co, Litt. 122. 
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COMMON appendant is a right, belonging to the owners or 
occupiers of arable land, to put commonable beaſts upon the 
Jord's waſte, and upon the lands of other perſons within the 
{me manor. Commonable beaſts are either beaſts of the 
plough, or ſuch as manure the ground. This is a matter of 
moſt univerſal right: and it was originally permitted (b), not 
nly for the encouragement of agriculture, but for the neceſſi- 
* the thing. For, when lords of manors granted out par- 
els of land to tenants, for ſervices either Joke or to be done, 
heſe tenants could not plough or manure the land without 
beaſts; theſe beaſts could not be ſuſtained without paſture z 
and paſture could not be had but in the lord's waſtes, and on 

he unincloſed fallow grounds of themſelves and the other te- 
nants. The law therefore annexed this right of common, as 
nſeparably incident, to the grant of the lands; and this was 
he original of common appendant : which bene in Sweden, 
and the other northern kingdoms, much in the fame manner as 
in England (c). Common appurtenant is where the owner f 
land has a right to put in other beaſts, beſides ſuch as are ge- 
nerally commonable, as hogs, goats, and the like, which 
neither plough nor manure the ground. This, not ariſing 
rom the neceſſity of the thing, like common appendant, 1s 
herefore not of common right; but can only be claimed by 
mmemorial uſage and preſcription (d), which the law efteems 
ufficient proof of a ſpecial grant or agreement for this pur- 
pole, Common becauſe of wicinage, or neighbourhood, is 
where the inhabitants of two townſhips, which lie contiguous 
o each other, have uſually intercommoned with one another; 
le beaſts of the one ſtraying mutually into the other's fields, 
vithout any moleſtation from either. This is indeed only a 
permiſſive right, intended to excuſe what in ſtrictneſs is a treſ- 
als in both, and to prevent a multiplicity of ſuits : and there- 
are either townſhip may encloſe and bar aut the other, though 
hey have intercommoned time out of mind. Neither hath 
ny perion of one town a right to put his beaſts originally into 


(bj2 Inſt. 86, (c)Stiernh. de jure Suconum J. 2. c. 6. (d) 
. Litt. 122. OE 5 
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the other's common; but if they eſcape, and ftray thither of 
themſelves, the law winks at the ti eſpaſs (e). Common jy 
groſs, or at large, is ſuch as is neither appendant 1 nor appur- 
tenant to land, but is annexed to a man's perſon ; being grant. 
ed to him and his heirs by deed: or it may be N by pre. 
ſcriptive_ right, as by a parſon of a church, or the like corpo- 
ration ſole. This is a ſeparate inheritance, entirely diſtind 
from any landed property, and may be veſted i in one who has 
not a foot of ene in the manor. | 


ALL theſe ſpecier, of paſturable common, may be and uſu 
ally are limited as to number and time; but there are alſocom- 
mons without ſtint, and which laſt all the year. By the tz 
tute of Merton however, and other ſubſequent ſtatutes (f) the 
lord of amanor may encloſe ſo much of the waſte as he pleaſe, 
for tillage or woodground, provided he leaves common fſuff- 
cient for ſuch as are entitled thereto. This encloſure, when 
juſtifiable, is called in law “ approving ;”* an antient exprel- 
ſion ſignifying the ſame as. improving (g). The lord hath 
the ſole intereſt in the ſoil ; but the intereſt of the lord and 
commoner, in the common, are looked upon in law as mutual, 
They may both bring actions for damage done, either againkt 
ſtrangers, or each other; the lord for the public injury, and 
each commoner for his private damage (h). 


2, 3. COMMON of piſcary is a liberty of fiſhing in another 
man's water; as common of 4urbary is a liberty of digging 
turf upon another's ground (i). There is alſo a common of 
digging for coals, minerals, ſtones, and the like. All theſe bear 
a reſemblance to common of paſture in many reſpects; though 
in one point they go much farther : common of paſture being 
only a right of feeding on the herbage-and veſture of the ſol 
which renews annually ; but common of turbary, and the re 
are a right of carrying away the very ſoil itſelf, : 

4, COM 


(e) Co. Litt. tas. (F) 20 Hen. III. c. 4. 29 Geo. II. c. 38 
and 31 Geo, II. c. 41. (8) 2 Inſt. 474. (h) 9 Rep. 113 
(33 Co, Litt. 112. 
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4 COMMON of eſtovers (from efoffer, to furniſh) is a li- 
erty of taking neceſſary wood, for the uſe or furniture of a | 
aſe or farm, from off another's eſtate, The Saxon word, 
te, is of the ſame ſignification with the French towers; 
nd therefore houſe- bote is a ſufficient allowance of wood, to 
pair, or to burn in, the houſe; which latter is ſometimes 
alled fire-bote : plough-bote and cart-bote are wood to be 
ployed in making and repairing all inſtruments of huſban- 
ry: and hay-bote or hedge-bote is wood for repairing of , 
ays, hedges, or fences. Theſe botes or eſtovers muſt be 
aſonable ones; and ſuch any tenant or lefſee may take off 
h: land let or demiſed to him, without waiting for any leave, 
lignment, or appointment of the leſſor, unleſs he be re- 

zined by ſpecial covenant to the contrary (k). 


| THESE ſeveral ſpecies of commons do all originally reſult 
rem the ſame neceſſity as common of paſture, vix. for the 
aintenance and carrying on of huſbandry; common of piſ- 
ary being given for the ſuſtenance of the tenant's family; 
ommon of turbary and fire- bote for his fuel; and houſe- 
ote, plough- bote, cart- bote, and hedge- bote, for repairing 
is houſe, his inſtruments of tillage, and the neceſſary fences 
his grounds. 

IV. AFOURTH ſpecies of incorporeal hereditaments is that 
f ways; or the right of going over another man's ground, 
ſpeak not here of the king's highways, which lead from 
dn to town ; nor yet of common ways, leading from a vil- 
age into the fields; but of private ways, in which a particu- 
vr man may have an intereſt and a right, though another be 
ner of the ſoil. This may be grounded on a ſpecial per- 
ſion ; as when the owner of the land grants to another a 
berty of paſſing over his grounds, to go to church, to mar- 
ft, or the like: in which caſe the gift or grant is particular, 
nd confined to the grantee alone; it dies with the perſon ; 
id, if the grantee leaves the country, he cannot aſſign over 
ls right to any other; nor can he juſtify taking another per- 
ſon 


(&) Co. Lit. 4t- ©: 
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| ſon in his company (I). A way may be alſo by preſcription | 


rule in public as well as private ways. And the law of Eng. 


cannot be granted for a term of years, eſpecially if they con- 


2 e 
A o 
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as if all the owners and occupiers of fuch a farm havei imme. 
morially uſed to croſs another's ground: for this immemorial 
uſage ſuppoſes an original grant, whereby a right of way thu 
appurtenant to land may clearly be created.. A right of wy 
may alſo ariſe by act and operation of law : for, if a ma 
grants me a piece of ground in the middle of his field: he 2 
the ſame time tacitly and impliedly gives me a way to come 
at it; and I may croſs his land for that purpoſe without tre: 
paſs 3 For when the law doth give any thing to one, it 
giveth impliedly whatſoever is neceſſary for enjoying the 
ſame (n). By the law of the twelve tables at Rome, her 
a man had the right of way over another's land, and the road 
was out of repair, he who had the right of way might go over 
any part of the land he pleaſed: which was the eſtabliſhed 


land, in both caſes, ſeems to correſpond with the Roman (o). 


V. OFFICES, which are a right to exerciſe a public or pri. 
vate employment, and to take the fees and emol uments thereun- 
to belonging, are alſo incorporeal hereditaments : whether pub- 
lic, as thoſe of magiſtrates; or private, as of bailiffs, recet- 
vers, and the like. For a man may have an eſtate in them, 
either to him and his heirs, or for life, or for a term of years T, 
or during pleafure only: ſave only that offices of public truit 


cern the adminiſtration of juſtice, for then they might per. 
haps veſt in executors or adminiſtrators (p). Neither can any 
judicial office be granted in reverſion; becauſe, though ti 
grantee may be able ta perform it at the time of the grant, yet: 
before the office falls he may become unable and inſufficient; 
but miniſterial offices may be ſo granted (q); for thoſe may be 
executed by deputy. Alſo, by ſtatute 5 and 6 Edw. VI. e. 
16. no public office ſhall be ſold, under pain of. diſability to 


diſpoſe of or hold it. For thelaw preſumes that he, who buys: 
tl 


(i! Finch. law, 31. _ Rid. 63. /n) Co Litt 555 
(0) Lord Raym. 725, 1 Brownl 212. 2 Shaw. 28. 1 Jon. 297 
(p) 9 oe 97 - 9} 3+ Rep. $- 5 


n office, will by bribery, extortion, or other unlawful 


e public, 


VI, DIGNITIES bear a near relation to offices. Of the 
ature of theſe we treated at large in the former book (r): it 
vill therefore be here ſufficient to mention them as a ſpecies 
f incorporeal hereditaments, wherein a man may have a pro- 
erty or eſtate. | Pi 


VII. FRANCHISES are a ſeventh ſpecies. Franchiſe and 
jberty are uſed as ſynonimous terms: and their definition 
s (5), a royal privilege, or branch of the kings prerogative, 
biting in the hands of a ſubject. Being therefore derived 
om the crown, they muſt ariſe from the king's grant; or, in 
dme cates, may be held by preſcription, which, as has been 
equently ſaid, preſu,.poſes a grant. The kinds of them are 
wrious, and almoſt infinite: I will here briefly touch upon 
me of the principal; premiſinz only, that they may be veſt- 
in either natural perſons or bodies politic: in one man, or 
many: but the ſame identical franchiſe, that has before 
een granted to one, cannot be beſtowed on another; for that 
ould prejudice the former grant (t). | | 


To be a county palatine is a franchiſe, veſted in a number 
fperſons. It is likewiſe a franchiſe for a number of perſons 
d be incorporated, and ſubſiſt as a body politic, with a 
ower to maintain perpetual ſucceſſion and do other corporate 
ts: and each individual member of ſuch corporation is alſo 
id to have a franchiſe or freedom. Other franchiſes are, 
d hold a court leet: to have a manor or lordſhip; or, at 
aft, to have a lordſhip paramount : to have waifs, wrecks, 
lays, treaſure-trove, royal-fiſh, forfeitures, and deodands : 
d have a court of one's own, or liberty of holding pleas, and 
dying cauſes: to have the cognizance of pleas; which is 
ſtill greater liberty, being an excluſive right, ſo that no 
ther court ſhall try cauſes ariſing within that juriſdiction: to 
me a bailiwick, or liberty exempt from the ſheriff of the 
vnty; wherein the grantee only, and his officers, are to 
exe 


(0 See book, I. cb. 12. (9) Finch, L. 164. (t) 2 Roll, 
. 91. Keilw. _ - : | 
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eans, make his purchaſe good, to the manifeſt detriment of 
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execute all procefs: to have a fair or market; with the nit 
of taking toll, either there or at any other public places, x 
at bridges, wharfs, and the like; which tolls muſt have am 
ſonable cauſe of commencement, (as in conſideration of n 
pairs, or the like) elſe the franchiſe is illegal and void (u): 

laſtly, to have a foreſt, chaſe, park, warren, or fiſhy 
endowed with privileges of royalty; which ſpecies of fra 
chiſe may require a more minute diſcuſſion. 


As to a foreſt: this, in the hands of a ſubject, is prope 
the ſame thing with a chaſe; being ſubje& to the comny 
law, and not to the foreſt laws (v). But a chaſe differs fra 
a park, in that it is not encloſed, and alſo that a man my 
have a chaſe in another man's ground as well as his own; h 
ing indeed the liberty of keeping beaſts of chaſe or royal ga 
therein, protected even from the owner of the land, with 
power of hunting them thereon. A. park is an encloſed chal 
extending only over a man's own grounds. The word ju 
indeed properly ſignifies any encloſure ; but yet it is not ere 
field or common, which a gentleman pleaſes to ſurround mt 

a wall or pailing, and to ſtock with a herd of deer, that 
thereby conſtituted a legal park : for the king's grant, or 
leaſt immemorial preſcription, is neceſſary to make it ſo (v 
Though now the difference between a real park, and ſuche 
cloſed grounds, is in many reſpe&s not very material: ol 
that it is unlawful at common law for any perſon to killa 
beaſts of park or chaſe (x), except ſuch as poſſeſs theſe fra 
chiſes of foreſt, chaſe, or park. Free-warren is a ſun 
franchiſe, erected for preſervation or cuſtody (which f 
word ſignifies) of beaſts and fowls of warren (y) ; which, 


ing ferae naturae, every one had a natural right to Kill 4 
. coul 


da) 2 Inſt. 220. (v) AInſt. 314. (W) Co. Litt. 233 
Inſt. 199. 11 Rep. 86. (x) Theſe are properly buck, doe, ſ 
martin, and roe; but in a common and legal ſenſe extend like# 
to all the beaſts of the fo:eſt: which, beſides the other, are 
koned to be hart, hind, hare, boar, and wolf, and in a word, alt 


wild beaſts of venary or hunting, (Co. Litt. 233). (y) The® 
are hares, conies, and roes : the fowle are either campeſtres, u 
tridges, rails, and quails; or ſylveſtres, as woodcocks and PF 
ſants; or aguatiles, as mallards and herons, (Lid). 
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uld : but upon the introduction of the foreſt laws at the 
orman conqueſt, as will be ſhewn hereafter, theſe animals 
eing looked upon as royal game and the ſole property of our 


wage monarchs, this franchiſe of free-warren was invented 


protect them; by giving the grantee a ſole and excluſive 
wer of killing ſuch game, ſo far as their warren extended, 


rr, could by common law juſtify ſporting on another's ſoil, 
even on his own, unleſs he had the liberty of free-war- 
n(z). This franchiſe is almoſt fallen into diſregard, ſince 
e new ſtatutes for preſerving the game; the name being 
dw chiefly preſerved in grounds that are ſet apart for breed- 
g hares and rabbets. There are many inftances of keen 
ortſmen in antient times, who have ſold their eſtates, and 
erred the free warren, or right of killing game, to them- 
Ives; by which means it comes to paſs that a man and his 
is have ſometimes free-warren over another's ground (a). 
free fiſhery, or excluſive right of fiſhing in a public river, 
alſo a royal franchiſe z and is conſidered as ſuch in all coun- 


es where the feodal polity has prevailed (b): though the 


ms to be unnatural to reſtrain, the uſe of running water, 
s prohibited for the future by king John's great charter, 
d the rivers that were fenced in his time were directed to be 
l open, as well as the foreſts to be diſafforeſted (c). This 
ning was extended, by the ſecond (d) and third (e) char- 
s of Henry III. to thoſe alſo that were fenced under Ri- 
ud I; ſo that a franchiſe of free fiſhery ought now to be 
leaſt as old as the reign of Henry IT. This differs from a 
eral fiſhery ; becauſe he that has a ſeveral fiſhery muſt alſo 
tie owner of the ſoil, which in a free fiſhery is not requi- 
It differs alſo from a common of piſcary before menti- 
oned, 


. claus. i, 24, Dufreine. V. 503. Crag. de Far. feed. II. 8. 18. 
©) Cap, 4]. edit, Oxon, (d) Cap. 20. (e) 9 Hen. 
c. 16. | | 


condition of his preventing other perſons. A man there- 
re that has the franchiſe of warren, is in reality no more than 
royal game-keeper: but no man, not even a lord of a ma- 


king ſuch grants, and by that means appropriating what 


J Salk. 637.” (a) Bro. Abr. tit Warren. 3. (b) Seld. 
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oned, in that the free fiſhery is an excluſive right, the con. 
mon of piſcary is not ſo: and therefore, in a free fiſhery, 
man has a property in the fiſh before they are caught; in: 
common of piſcary not till afterwards (f). Some indeed han 
conſidered a free fiſhery not as a royal franchiſe, but mer 
as a private grant of a liberty to fiſh in the ſeveral fiſheryd 
the grantor (g). But the conſidering ſuch right as original 
a flower of the prerogative, till reſtrained by magna carta, mi 
derived by royal grant (previous to the reign of Richard |, 
to ſuch as now claim it by preſcription, may remove ſony 
difficulties in reſpect to this matter, with which our books ag 
embaraſſed. - 5 | | 


VIII. CoRoDits are a right of ſuſtenance, or to recenl 
certain allotments of victual and proviſion for one's maint 
nance (h): In lieu of which (eſpecially when due from ec ue 
ſiaſtical perſons) a penſion or ſum of money is ſometimes (ur, 
ſtituted (1). And theſe may be reckoned another ſpecies d 
incorporeal hereditaments ; though not chargeable on or ii ein 
ing from, any corporeal inheritance, but only charged on thifry, 
perſon of the owner in reſpect of ſuch his inheritance, nnd 
theſe may be added, | | bot b 


IX. ANNUITIEs, which are much of the ſame natuins 


only that theſe ariſe from temporal, as the former from ſpi ones 


tual, perſons. An annuity is a thing very diftin& fron e o. 


rent charge, with which it is frequently confounded : a ren her: 


charge being a burthen impoſed upon and iſſuing out of Lauomn, 
whereas an annuity is a yearly ſum chargeable only upon 
perſon of the grantor (j). Therefore, if a man by deed Hd ob 
to another the ſum of 201. per annum, without exprelling in to 
of what lands it ſhall iſſue, no land at all ſhall be charged ui herit: 
it; but it is a mere perſonal annuity: which is of fo little - 
count in the law, that, if granted to an eleemoſynary colt Th: 
ration, it is not within the ſtatutes of mortmain (k); and rt. ſer 
a man may have a real eſtate in it, though his ſecunt 


Oy perſonal. x. Os 


(f) F. N. B. 88. Salk. 637. (8) 2 Sid. 8. (b) Find 
162, (i) See book I. ch. 8, (J) Co. Litt. 144 (6) l 
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Xx. RENTS are the laſt ſpecies of incorporeal heredita- / 
ments. The word, rent, or render, reditus, ſignifies a com- 5 
= penſation, or return; it being in the nature of an acknow- 
legement given for the poſſeſſion of ſome corporeal inheri- 
tance (1). Tt is defined to be a certain profit iſſued yearly out 
of lands and tenements corporeal. It muſt be a profit; yet 
there is no occaſion for it to be, as it uſually is, a ſum of mo- 

ey: for ſpurs, capons, horſes, corn, and other matters 
may be rendered, and frequently are rendered, by way of 
rent (em). It may alſo conſiſt in ſervices or manual operations; 
ns, to plough ſo many acres of ground, to attend the king or 
the lord to the wars, and the like; which ſervices in the eye 
pf the law are profits. This profit muſt alſo be certain; or 
Wt which may be reduced to a certainty by either party. It 
uſt alſo iſſue yearly ; though there is no occaſion for it to iſ- 
ue every ſucceſhve year; but it may be reſerved every ſe- 
ond, third, or fourth year (n) : yet, as it 1s to be produced 
put of the profits of lands and tenements, as a recompenſe for 
deing permitted to hold and enjoy them, it ought to be re- 
ſerved yearly, becauſe thoſe profits do annually ariſe and are 
nnually renewed. It muſt z/ue out of the thing granted, and 
jot be part of the land or thing itſelf; wherein it differs from 
n exception in the grant, which is always of part of the. 
lung granted (o). It muſt, laſtly, iſſue out of lands and te- 
ements corporeal; that is, from ſome inheritance whereupon 
e owner or grantee of the rent may have recourſe to diſtrein. 
herefore a grant cannot be reſerved out of an advowſon, a 
dmmon, an office, a franchiſe, or the like (p). But a grant 
ſuch annuity or ſum may operate as a perſonal. contract, 
d oblige the grantor to pay the money reſerved, or ſubje& 
im to an action of debt (q); though it doth not affect the 


Iteritance, and is no legal rent in contemplation of law. 


ö 
t 
t 


THERE are at common law (r), three manner of rents ; 
nt-ſervice, rent-charge, and rent-ſeck. - Rent-ſerwice is ſo 
Vor. II. 1 called 


(1) Co. Litt. 144. (m) Ibid. 142. (a) Ibis. 47. (0 
od, 13. 8 Rep. 71. Ip) Co. Litt. 144. (q) Did 47. 
lt) Litt. d. 243. | | | 
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called becauſe it hath ſome corporal ſervice incident to it, as x 
the leaſt fealty, or the feodal oath of fidelity (s). For, if 
tenant holds his land by fealty, and ten ſhillings rent; or by 
the ſervice of ploughing the lord's land, and five ſhilling 
rent; theſe pecuniary rents, being connected with perſona 
ſervices, are therefore called rent- ſervice. And for theſe, ii 
caſe they be behind, or arrere, at the day appointed, the lon 
may diſtrein of common right, without reſerving any ſpecil 
power of diſtreſs; provided he hath in himſelf the reverſi, 
or future eſtate of the lands and tenements, after the leaſe a 
particular eſtate of the leſſee or grantee is expired (t). Arat 
charge, is where the owner of the rent hath no future int 
reſt, or reverſion expectant in the land; as where a man bf 
deed maketh over to others his æ ohe eſtate in fee ſimple, mil 
a certain rent payable thereout, and adds to the deed a cov 
nant or clauſe of diſtreſs, that if the rent be arrere, or behinf 
it ſhall be lawful to diſtrein for the ſame. In this caſe the u le. 
is liable to the diſtreſs, not of common right, but by virtued 
the clauſe in the deed: and therefore it is called a rent- chan 
becauſe in this manner the land is charged with a diſtreſs fi in- 
the payment of it (u). Rent-ſcob, reditus ficcus, or bam rel 
rent, is in effect nothing more chan a rent reſerved by dea 
but without any clauſe of diſtreſs. 


THERE are alſo other ſpecies of rents, which are reducil 
to theſe three. Rents of aff/eare the certain eſtabliſhed r 
of the frecholders and antient copyholders of a manor ( te! 
which cannot. be departed from or varied, Thoſe of the tit thire 
holders are frequently called chief rents, reditus capitalis;: 
both ſorts are indifferently denominated quieti rrdilus; 8 
cauſe thereby the tenant goes quit and free of all other ſen 
ces. When theſe payments were obſerved in filver-or Ander 
money, they were antiently called 2v#zte-rents, or blan 
farms, reditus albu (x); in contradiſtinction to rents relen 
in work, grain, Sc. which were called reditus nights 

| | _ 


(s) Co. Litt. 142. (t) Litt. $. 2:15. (u) Co. Liu. 
(w} 2 Inſt. 19. (x) In Scotland this kind of irmal) pay 
is ealied bl-ach holding, cr reditus albae fir mae. 
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back maile (y). Racł- rent is only a rent of the full value of 
the tenement, or near it. A. feefarm- rent is a rent - charge iſ- 
ſuing out of an eſtate in fee; of at leaſt one fourth of the va- 
lue of the land, at the time of its reſervation (2): for a grant 
of lands, reſerving ſo conſiderable a rent, is indeed only let- 
ting lands to farm in fee ſimple, inſtead of the uſual methods 
for life or years. 


TuEs E are the general diviſions of rent; but the difference 
between them (in reſpect to the remedy for recovering them) 
is now totally aboliſhed; and. all yerſons may have the like re- 
medy by diſtreſs for rents-ſeck, rents of aſſiſe, and chief-rents, 

as in caſe of rents reſerved upon leaſe (a). 


RENT is regularly due and payable upon the land from 
whence it iſſues, if no particular place is mentioned in the 
reſervation. (b): but, in caſe of the king, the payment muſt 
he either to his officers at the exchequer, | or to his receiver 
in the country (c). And, ſtriétly, the gent is demandable 
and payable before the time of FAR of the day wliereon it ĩs 
reſerved(d); though ſome have thought it not abſglytely due 
till midnight (e). 


Wirz regard to the original of rents, ſomething Will be 
aid in the next chapter: and, as to diſtreſſes and other re- 
medies for their recovery, the doctrine relating thereto, and 
the ſeveral proceedings thereon, theſe belong properly to the 
third part of our commentaries, which will treat of civi] 1 Miß 
nes, and the means whereby they are redreſſed. 


60 2 loſt, 19. () Co. Litt. 143. (a) Stat. 4 Geo. 
I, c. 28, (b) Co. Litt. 20. (e) 4 Rep. 73. (a) 
Anderl. 2.35. 0 80 I Saund. 267. 1 Chan. m_ £69. 
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CHAPTER THE FOURTH. 


OF THE FEODAL SYSTEM. 


1 impoſſible to underſtand, with any degree of accuracy, 
either the civil conſtitution of this kingdom, or the lays 
which regulate its landed property, without ſome general at. 
quaintance with the nature and doctrine of feuds, or the feodal 
law: a ſyſtem ſo univerſally received throughout Europe, up- 
wards of twelve centuries ago, that fir Henry Spelman (i) 
does not ſcruple to call it the law of nations in our weſten 
world. This chapter will be therefore dedicated to this i. 
quiry. And though, in the courſe of our obſervations in thi 
and many other parts of the preſent book, we may have occa 
fion to ſearch pretty highly into the antiquities of our Englil 
juriſprudence, yet ſurely no induftrious ſtudent will imagin 
his time miſ-employed, when he is led to conſider that the ob 
ſolete doctrines of our laws are frequently the foundatio 
upon which what remains is erected; and that it is impracl. 
cable to comprehend many rules of the modern law, in a fchv 
larlike ſcientifical manner, without having recourſe to the al 
tient. Nor will theſe reſearches be altogether void of rations 
entertainment as well as uſe: as in viewing the majeſtic ru 
of Romeor Athens, of Balbec or Palmyra, it adminiſters bol 
pleaſure and inſtruction to compare them with the draught 


of the ſame edifices, in their priſtine proportion and oy | 


e ha 


(a) Of raihiaments, 57. 
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Tax conſtitution of feuds (b) had its original from the mĩ- 
litary policy of the northern or Celtic nations, the Goths, 
the Hunns, the Franks, the Vandals, and the Lombards, 
who all migrating from the ſame Micina gentium, as Crag 
very juſtly entitles it (e), poured themſelves in vaſt quantities 
into all the regions of Europe, at the declenſion of the Ro- 
man empire. It was brought by them from their own coun- 
tries, and continued in their reſpe&ive colonies as the moſt 
likely means to ſecure their new acquiſitions : and, to that 
end, large diſtrifts or parcels of land were allotted by the con- 
quering general to the ſuperior officers of the army, and by 
them dealt out again in ſmaller parcels or allotments to the 
inferior officers and moſt deſerving ſoldiers (d). Theſe allot- 
ments were called feoda, feuds, fiefs, or fees; which laſt ap- 
pellation in the northern languages (e) ſignifies a conditional 
ſtipend or reward (f). Rewards or ſtipends they evidently 
were: and the condition annexed to them was, that the poſ- 
ſeſſor ſhould do ſervice faithfully, both at home and in the 
wars, to him by whom they were given; for which purpoſe 
he took the juramentum fidelitatis, or oath of fealty (g): 
and in caſe of the breach of this condition and oath, by not 
performing the ſtipulated ſervice, or by deſerting the lord in 
battle, the lands were again to revert to him who granted 
hem (h). - | 


ALLOTMENTS, thus required, naturally engaged ſuch as 
accepted them to defend them: and, as they all ſprang from 
| C4 < the 


d) See Spelman of feuds, and Wright of tenures, per tot, (c) 
Pe jure feed, 19, 20. (4) Wright. 7. (e) Spelm. GI. 216. 
{t) Pontoppidan in his hiſtory of Norway (page 290) obſerves 
bat in the northern languages ODH ſignifies propr iet at and ALL 
plum, Hence he derives the ODHAL right in theſe countries; 
nd hence too perhaps is derived the udal right in Finland, Cc. 
ee Mac Doual, Inſt. part. 2.) Now the tranſpoſition of theſe nor- 
ern ſyllables, ALLODH, will, give us the true etymology of the 
ſlodiu m, or abſolute property of the feudiſts; as, by a ſimilar com- 
nation of the latter ſyllable with the word FEE (which ſignifies, 
e have ſeen, a conditional reward or ſtipend) FEEODH or feo- 
un will denote ſtipendiary property, (g) See this oath ex- 
ſalned at large in Feud, 5 2. f. 7. (h) Feud. l. 4. 1. 24. 


—— — — 
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the ſame right of- conqueſt, no part could ſubſiſt independent 
of the whole; wherefore all givers as well as receivers were 
mutually bound to defend each others poſſeſſtons. But, a 
that could not effectually be done in a tumultuous irregulir 
way, government, and to that purpoſe ſubordination, was ne. 
ceſſary. Every receiver of lands, or feudatory, was there. 
fore bound, when called upon by his benefa&or, or immedi. 
ate lord of his feud or fee, to do all in his power to defend 
him. Such benerattor or lord was likewiſe ſubordinate © 
and under the command of his immediate benef1Ror or ſupe- 
rior; and fo upwards to the prince or general himſelf, - And 
the ſeveral lords were alſo reciprocally bound, in their reſpec. pn! 
tive gradations, to protect the poſſeſſions they had given, 
Thus the feodal connection was eſtabliſned, a proper military im 
ſubjection was naturally introduced, and an army of feudato. er 
ries were always ready enliſted, and mutually prepared t 
muſter, not only in defence of each man's own ſeveral pro- i) | 
perty, but alſo in defence of the whole, and of every part ere 
this their newly acquired country (i): the prudence of which ict! 
conſtitution was ſoon ſufficiently viſible in the ſtrength ant | 
ſpirit, with which they maintained their conqueſts. rſua 


THE univerſality and early uſe of this feodal plan, among 
all thoſe nations which in complaiſance to the Romans we fill 
call barbarous, may appear from what is recorded (x) of H elf o 
Cimbri and Teutones, nations of the fame northern origin epert 
as thoſe whom we have been deſeribing, at their firſt muy: alte 
tion into Italy about a century before the chriſtian æra. Tn d 
demanded of the Romans, „ ut martius populus aliquia i ne 
« terrae daret, quaſ flipendium: caeterum, ut vellet, nai den ; 
& bas atque armis ſuis nierctur.” The ſenſe of which ment 
be thus rendered; they defired ftipendiary lands (that vn” ” 
feuds) to be allowed them, to be held by military and oth! 
perſonal fervices, whenever their lord ſhould call upon then T7 
This was evidently the ſame conſtitution, that diſplayed bur 
ſelf more fully about ſeven hundred years afterwards ; with 
the Salli, Burgur.dians, and Franks broke in upon Gaul, bl 3 mii 

| Viigau ,“ 


(i) Wright. 8. (K) L. Fhrus, J. 3. c. 3. 
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ſgoths on. Spain, and the Lombards upon Italy; and in- 
duced with themſelves this northern plan of policy, ſerving 
; once to diſtribute, and to protect, the territories they had 
ewly gained. And from hence it is probable that the empe- 
m Alexander Severus (1) took the hint, of dividing lands 
pquered from the enemy among his generals and victorious 
ldiery, on condition of receiving military ſervice from them 
nd their heirs for ever. 


Sc ARE had theſe northern conquerors eſtabliſhed them- 
res in their new dominions, when the wiſdom of their 
onſtitutions, as well as their perſonal valour, alarmed all 
eprinces of Europe; that is, of thoſe countries which had 
rmerly been Roman provinces, but had revolted, or were 
ſerted by their old maſters, in the general wreck of the em- 
re. Wherefore moſt, if not all, of them thought it neceſ- 
ry to enter into the ſame or a ſimilar plan of policy. For 
hereas, before, the poſſeſſions of their ſubjects were per- 
Aly alledial, (that is, wholly independent, and held of no 
perior at all, now they parcelled out their royal territories, or 
rſuaded their ſubjects to ſurrender up and retake their own 
ded property, under the like feodal obligations of military 
alty (m). And thus, in the compaſs of a very few years 
e feodal conſtitution, or the doctrine of tenure, extended 
elf over all the weſtern world. Which alteration of landed 
operty, in ſo very material a point, neceſſarily drew after it 
alteration of laws and cuſtoms: ſo that the feodal laws 
dn drove ont the Roman, which had hitherto univerſall 
tamed, but now became for many centuries loſt and for- 
tten; and Italy itſelf (as ſome of the civilians, with more 
ken than judgment, have expreſſed it) belluinas, atque fe- 
as, ramanc/que Longobardorum leges accepit (n). 

| C4 | Bur 


) © S;la, guar de hrſtibus capta ſunt, Iimitaneis ducibus et milt- 
P'ous denavit; ita ut ecrum ita efſent, ſi haereqaes illorum milita- 
ent, nec unguam ad privatos pertinerunt: dicens attenting il- 
I militaturos, fi etiam ſua rura defenderunt, Adaidit fane his 
ant malia et ſerwos, ut poſſent eolere quid acceperant; ne per iu- 
"am heninum vel per ſenectutem defererentur rura vicina bar- 
ide, quod tur piſſimum ille ducebat,” (Al. Lamprid in vita 
c vhs, m) Wright. io. (n) Gravin, Orig. I, 
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BUT this feodal polity, which was thus by degrees eſtabliſl. 
ed over all the continent of Europe, ſeems not to have hee 
received in this part of our iſland, at leaſt not univerſally and 
as a part of the national conſtitution, till the reign of William 
the Norman (o). Not but that it is reaſonable to belier, 
from abundant traces in our hiſtory and laws, that even in ti 
times of the Saxons, who were a ſwarm from what fir Willian 
Temple calls the ſame northern hive, ſomething ſimilar w 
this was in uſe: yet not ſo extenſively, nor attended wit 
all the rigour that was afterwards imported by the Norman, u 
For the Saxons were firmly ſettled in this iſland, at leaſt à 
early as the year 600: and it was not till two centuries after 
that feuds arrived to their full vigour and maturity, even f 
the continent of Europe (p). . | 


THis introduction however of the feodal tenures ini 
England, by king William, does not ſeem to have been ef. re 
fected immediately after the conqueſt, nor by the mere arb. ett 
trary will and power of the conqueror; but to have beer nig 
gradually eſtabliſhed by the Norman barons, and others, eri 
ſuch forfeited lands as they received from the gift of the con en 
queror, and afterwards univerſally conſented to by the ge Ver, 
council of the nation long after his title was eſtabliſhed, I. ! 
deed from the prodigious ſlaughter of the Engliſh nobility em 
the battle of Haſtings, and the fruitleſs inſurrections of thok 
who ſurvived, ſuch numerous forfeitures had accrued, thit 
he was able to reward his Norman followers with very lay ber. 
and extenſive poſſeſſions; which gave a handle to the monkil 
hiſtorians, and ſuch as have implicitly followed them, to 
preſent him as having by right of the ſword ſeiſed on all Hen 
lands of England, and dealt them out again to his own f; 
vourites. A ſuppoſition grounded upon a miſtaken ſenſe ¶ run 
the word congueft; which in its feodal acceptation, ſigni 
no more than acquz/izzon: and this has led many haſty write 
into a ſtrange hiſtorical miſtake, and one which upon tl 


lighteſt examination will be found to be moſt untrue. How: 
5 ev6h 4 pre 


(o) Spelm, Gf. 218. Bract. J. 2. c. 16. §. 17, (p) Crag. i 
"ELON | 
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Never, certain it is, that the Normans now began to gain very 
large poſſeſſions in England: and their regard for the feodal 
law, under which they had long lived, together with the 
ing's recommendatiop of this policy to the Engliſh, as the 
pelt way to put themſelves on a military footing, and thereby 
o prevent any future attempts from the continent, were pro- 
ably the reaſons that prevailed to effect its eſtabliſhment here 
by law. And, though the time of this great revolution in our 
anded property cannot be aſcertained with exactneſs, yet there 
are ſome circumſtances that may lead us to a probable conjec- 
ure concerning it. For we learn from the Saxon chronicle (q), 
hat in the nineteenth year of king William's reign an invaſion 
as apprehended from Denmark; and the military conſtitution 
ff the Saxons being then laid aſide, and no other introduced 
nits ſtead, the kingdom was wholly defenceleſs : which oc- 
aſioned the king to bring over a large army of Normans and 
Bretons, who were quartered upon every landholder, and 
greatly oppreſſed the people. This apparent weakneſs, to- 
zether with the grievancss occaſioned by a foreign force, 
hight co-operate with the king's remonſtrances, and the bet- 
er incline the nobility to liſten to his propoſals for putting 
em in a poſture of defence. For, as ſoon as the danger was 
ver, the King held a great council to inquire into the ſtate of 
he nation (r); the immediate conſequence of which was the 
ompiling of the great ſurvey called domes-day- book, which 
as finiſhed in the next year: and in the latter end of that: 
ery year the King was attended by all his nobility at Sarum; 
here all the principal landholders ſubmitted their lands to the 
oke of military tenure, became the king's vaſals, and did ho- 
ge and fealty to his perſon (s). This may poſſibly have. 
en the æra of formally introducing the feadal tenures by - 
I; and perhaps the very law, thus made at the council of. 
prum, is that which is ſtill extant (t), and couched in theſe 
Ce, remark- 


g) A. D roſe, (r) Rex tenuit magnum concilium, et gra- 
5 ſermones habuit cum futs proceribus de hac terra, quo meds in- 
erelur, et a quibus hominibus, Chron. Sax. ibid. (5; On;- 

a praedia tenentes, quot quot eſſent notae melioris per tetam Au- 

pam, ejus homines fact i ſunt, et omnes ſe illi ſubdidere, ejuſque 
% ſun! walli, ac ei fidelitatis juramenta praeſtiterunt, ſe contra: 
os qunſcunque illi fides futures. Chron, Sax. A. D. 1086. (it) 
P. 52. Wilk. 228: | | 
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remarkable words: ** flatuimus, ut omnes liberi homi- 
nes feodere et ſacramento affrment, quod intra et extra uni. 
« derſum regnum Angliae MWilbelmo regi domino ſuo fidele 
cc efe volunt; terras et honores illius mm fidelitate ubique 
tt ſerware cum eo, et contra inimicos et alieni genas defendere.” 
The terms of this law (as fir Martin Wright has obſerved) 
(u) are plainly feodal : for, firſt, it requires the oath of fealty, 

which made in the ſenſe of the feudiſts every man ' that 


took it a tenant or vaſal; and, ſecondly, the tenants obliged | 


themſelves to defend their lord's territories and titles again 
all enemies foreign and domeſtic. But what clearly evinces 
the legal eſtabliſhment of this ſyſtem, is another law of the 
ſame collection (v), which exacts the performance of the mili- 
tary feodal ſervices, as ordained by the general council, 
«© Ones comes, et barones, et milites, et ſerwientes, et uni- 
&« werfs liberi homines totius regni noftri praedicti, habeant 
cc ef teneant. ſe ſemper bene in arms et in equis, ut decet el 
& oportet, et fint ſemper prompt et bene parati, ad ſerwitiun 
fim integrum nobis explendium et peragendum, cum ofi 
&« ſnerit ; ſecundum quod nobis debent de foedis et tenementis ſui 
ede jure facere, et ficut illis ſtatuimus per commune conciliun 
e fotius regni noſtri praedicti. 


Tuts new polity therefore ſeems not to have been inpoſ⸗ 
ed by the conqueror, but nationally and freely adopted by the 
general aſſembly of the whole realm, in the ſame manner as 
other nations of Europe had before adopted it, upon the ſame 
principle of ſelf- ſecurity. And, in particular, they had the 
tecent example of the French nation before their eyes; which 
had gradually ſurrendered up all its allodial or free lands into 
the king's hands, who reſtored them to the owners as a Bet. 
fctum or feud, to be held to them and ſuch of their heirs a6 
they previouſly nominated to the king: and thus by degrees 
all the allodial eſtates of France were converted into feuds, 
and the freemen became the vaſals of the crown (w). The 
only difference between this change of tenures in France, an 


that in England, was, that the former was effected * 


(u) Tenures. 66, (v) cab. 38. Wilk. 228. (w) Mon- 
teſq. Sp. L. b. 31. c. 8. a 
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ally, by the conſent of private perſons; the latter vas done at 
once all over England, by the common conſent of the na- 
tion (x). bo | 


In conſequence of this change, it became a fundamental 
maxim and neceſſary principle (though in reality a mere fic- 
tion) of our Engliſh tenures, that the king is the univerſal 
« lord and original proprietor of all the lands in his king- 
« dom (y); and that no man doth or can poſſeſs any part of 
« it, but what has mediately or immediately been derived as a 
gift from him, to be held upon feodal ſervices.” For, this 
being the real caſe in pure, original proper feuds, other na- 
tions who adopted this ſyſtem were obliged to act upon the 
ſame ſuppoſition, as a ſubſtruction and foundation of their 
new polity, though the fact was indeed far otherwiſe. And 
indeed by thus conſenting to the introduction of feodal te- 
nures, our Engliſh anceſtors probably meant no more than to 
put the kingdom in a ſtate of defence by eſtabliſhing a military 
ſyſtem; and to oblige themſelves (in reſpect of their lands) to 
maintain the king's title and territories, with equal vigourand 
fealty, as they had received their lands from his bounty upon 
theſe expreſs conditions, as pure, proper, beneficiary feuda- 
tories, But, whatever their meaning was, the Norman in- 
terpreters, ſkilled in all the niceties of the feodal conſtitutions, . 
and well underftanding the import and extent of the feodal 
terms, gave a very different conſtruction to this proceeding ; 
and thereupon took a handle to introduce not only the rigo- 
rous doctrines which prevailed in the duchy of Normandy, . 
but alſo {ſuch fruits and dependencies, ſuch hardſhips and ſer- 
vices, as were never known to other nations (2); as if the 
Loght had in fact, as well as theory, owed every thing they 
had to the bounty of their ſovereign lord. | 


OUR anceſtors therefore, who were by no means benefici- 
ales, but had barely conſented to this fiction of tenure from 
the 


(x) Pharoah thus acquired the domigion of all the lands inEgy pt, 
nd granted them out to the Egyptians, reſerving an annual ren- 
ter of the fifth part of their value. (Gen. Xluli.) (+) Tout 
ien ay, et vient de lay al commencement. (Ad. 24. Edw, 111.65.) 


2, Spelm. of feuds, c. 28. | 
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the crown, as the baſis of a military diſcipline, with reaſy, 
looked upon theſe deduCtions as grievous impoſitions, and arbi. 
trary concluſions from principles that, as to them, had ng 
foundation in truth (a). However, this king, and his fon 
William Rufus, kept up with a high hand all the rigours of 
the feodal doQtrines: but their ſucceſſor, Henry I. found it 
expedient, when he ſet up his pretenſions to the crown, to 
promile a reſtitution of the laws of king Edward the confeſſor, 
or antient Saxon ſyſtem ; and accordingly, in the fiſt year of 
his reign, granted a charter (b), whereby he gave up the 
greater grievances, but ſtill reſerved the fiction of feodal te- 
nure, for the ſame military purpoſes which engaged his fi- 
ther to introduce it. But this charter was gradually broken 
through, and the former grievances were revived and ag. 
gravated, by himſelf, and ſucceeding princes; till in the 
reign of king John they became ſo intolerable, that they 
occaſioned his barons, or principal feudatories, to riſe up 
in arms againſt him: which at length produced the famous 
great charter at Runing-mead, which, with ſome alterati- 
ons, was confirmed by his ſon Henry III.“ And, though its 
immunities(eſpecially as altered on its laſt edition by his ſon) 
(c) are very greatly ſhort of thoſe granted by Henry I. it was 
juſtly eſteemed at the time a vaſt - acquiſition to Engliſh li. 
berty. Indeed, by the farther alteration of tenures that has 
fince happened, many of theſe immunities may now appear, 
to a common obſerver, of much leſs conſequence than they 
really were when granted: but this, properly conſidered, 
will ſhew; not that the acquiſitions under John were ſmall 
but that thoſe under Charles were greater. And from hence 
alſo ariſes another inference ; that the liberties of Engliſhmen 
are not (as ſome arbitrary writers would repreſent them) mere 


, : 4 duc 
infringements of the king's prerogative, extorted from our 4 
princes by taking advantage of their weakneſs; but a reſton- N 
tion of that antient conſtitution, of which our anceſtors had Bez 


been defrauded by the art and fineſſe of the Norman lawyers 
rather than deprived by the force of the Norman arms. 
| Ha viNnG 


(a) Wright. 81. (b) LL. Hen. I. c. 1. (e) 9 Fen, Ill. 
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HavinG given this ſhort hiſtory of their riſe and progreſs, 
vill next conſider the nature, doctrine, and principal laws 
of feuds ; wherein we ſhall evidently trace the groundwork of 
many parts of our public polity, and alſo the original of ſuch 
of our own tenures, as were either aboliſhed in the laſt cen- 
ury, or ſtill remain in force. . | 


Tut grand and fundamental maxim of all feodal tenure is 
his; that all lands were originally granted out by the 
overeign, and are therefore holden, either mediately or im- 

ediately, of the crown. The grantor was called the pro- 
rietor, or lord; being he who retained the dominion of ul- 
imate property of the feud or fee: and the grantee, who had 
only the uſe and poſſeſſion, according to the terms of the grant, 
vas ſtyled the feudatory or vaſal, which was only another 
ame for the tenant or holder of the lands; though, on ac- 
ount of the prejudices we have juſtly conceived againſt the 
joftrines that were afterwards grafted on this ſyſtem, we now 
le the word vaſalepprobriouſly, as ſynonimous to flave or 
jondman, The manner of the grant was by words of gra- 
uitous and pure donation, ded? et conceſi; which are till 
be operative words in our modern infeodations or deeds of 
coffment. This was per fected by the ceremony of corporal 
veſuture, or open and notorious delivery of poſſeſſion in the 
reſence of the other vaſals, which perpetuated among them 
e era of the new acquiſition, at a time when the art of 
riting was very little known : and therefore the evidence of 
roperty was repoſed in the memory of the neighbourhood ; 
ho, in caſe of a diſputed title, were afterwards called upon to 
ecide the difference, not only according to external proofs, 
wuced by the parties litigant, but alſo by the internal teſti- 
bony of their own private knowlege. 


| BESIDES an oath of fealiy, or profeſſion of faith to the 
rd, which was the parent of our oath of allegiance, the va- 
lor tenant upon inveſtiture did uſually homage to his lord; 
openly 


| 
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openly and humbly kneeling, being ungirt, uncovered, and 
holding up his hands both together between thoſe of the lord, 
who ſate before him; and there profeſſing that /* he did he. 
cc come his nn, from that day forth, of life and limb and 
© earthly honour:” and then he received a kiſs from his 
lord (d). Which ceremony was denominated homagium, or 
manhood, by the fuediſts, from the ſtated form of words, deve. 
mo vefter homo (e). | 
WHEN the tenant had thus profeſſed himſelf to be the man 
of his ſuperior or lord, the next conſideration was concerning 
the ſer vice, which, as ſuch, he was bound to render, in re. er. 
compenſe for the land he.held. This, in pure, proper, and Nor 
original feuds, was only twofold : to follow, or do ſuit ü 
the lord in his courts in the time of peace: and in his armies 


or warlike retinue, when neceſſity called him to the field, Mies 
The lord was, in early times, the legiſlator and judge overall Ne d 
his feudatories : and therefore the vaſals of the inferior lord: co 
were bound by their fealty to attend their domeſtic courts ba. a 
ron (f), (which were inſtituted in every manor or barony, for ent! 
doing ſpeedy and effectual juſtice to all the tenants) in order Me cle 
as well to anſwer ſuch complaints as might be alleged again t- 
themſelves, as to form a jury or homage for the trial of thei Heir: 
fellow-tenants; and upon this account, in all the feodal inſti. M m 
tutions both here and on the continent, they are diſtinguiſhed: i; 
by the appellation of the peers of the court; pares curtis, ꝗ cu 
pares curiae. In like manner the barons themſelves, or lords: 
of inferior diſtricts, were denominated peers of the king n 
court, and were bound to attend him upon ſummons, to heul fed 
cauſes of greater conſequence in the king's preſence and u te 
der the direction of his grand juſticiary ; till in many cou ese, 
tries the power of that office was broken and diſtributed ini erco: 
other courts of judicature, the peers of the king's court i :<:f- 
reſerving! pr. 
(d) Litt. S. 85, (e) It was an obſervation of Dr. Arbuthodt 

that tradition was no where preſerved fo pure and incorrupt! 10 0 
among children, whoſe games and plays are delivered down 1094 3 
ably from one generation to another. (Warburton's notes on Po . 
. - : G . "Ei Gin; 
vi. 134. 8vo.) Perhaps it may be thought puerile to obſerve (in cl ie 
ſirmation of this remark) that in one of our antient paſtimes (th * 

' kingT amor b:filinda of Julius Pollux, Ouemaſtic. l. 9. c. 7. the ce 91 


remonies and language of feudal homage are preſei ved with grel 
te) Fuad. l. . . 55. 
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eſerving to themſelves (in almoſt every feodal government) 
he right of appeal from thoſe ſubordinate courts in the laſt 
eſort. The military branch of ſervice conſiſted in attending 
he lord to the wars, if called upon, with ſuch a retinue, and 
or ſuch a number of days, as were ſtipulated at the firſt do- 
ation, in proportion to the quantity of the land, 


Ar the firſt introduction of feuds, as they were gratuitous, 


ho was then the ſole judge whether his vaſal performed his 
ryices faithfully. Then they became certain, for one or 
ore y2ars. Among the antient Germans they continued 
ly from year to year; an annual diſtribution of lands being 
ade by their leaders in their general councils or aſſem- 
lies (h). This was profeſſedly done, leſt their thoughts ſhould 
Wh: diverted from war te agriculture ; left the ſtrong ſhould 
Coach upon the poſſeſſions of the weak; and leſt luxury 
1d avarice ſhould be encouraged by the erection of perma- 
WS: :t hovics, and too curious an attention to convenience and 
e degant ſuperfluities of life. But, when the general mi- 
ron was pretty well over, and a peaceable poſſeſſion of 
er ncw-acquired ſettlements had introduced new cuſtoms 
MS manners; when the fertility of the ſoil had encouraged 
UW: ity of huſbandry, and an affection for the ſpots they 
oo! cultivated began naturally to ariſe in the tillers ; a more 
Gverent degree of property was introduced, and feuds be- 
kn now to be granted for the {zfe of the feudatory (i). But 


il tends were not yet beredita;y; though frequently granted, | 


1-0 the fwour of the lord, to the children of the former 


ener; till in proceſs of time it became unuſual, and was 


erefore thought hard, to reject the heir, if he were capable 
perform the ſervices (k): and therefore infants, women, 
d profeſſed monks, who were incapable of bearing arms, 

| | were 
(ft) Verd. I. 1. t. 1. (h) Thus Tacitus: (de mor. Germ. 
i) © agt ab univerſis fer vices cecuantur: arua per anner 
ian.” And Cœſar yet more fully: (de bell. Gall. J. 6. c. 21.) 
\ | 2 ; 
"que qaiſguam agri 1dum certum, aut fines propriss habet ed 
merifiratus ef frincipes in anos ſingults, gentibus et cognatieni- 


f A 3 : 
bur homing 1 Gui une coierunt,. quantum eis ef quo loc viſum eft, 
Uirihuut Geri, atque anno paſt alio tran/ire cogunt,”” (1) 


WL 1, . . [(k) Wright. 14, 


* 
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b alſo they were precarious and held at the auill of the lord (g), 
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dren, or even to their ſurviving brothers, as not being ſpect 


place; and, in defect of them, ſuch of his male collaten 


„ ſuch as was of the blood of, that is, lineally deſcende 


alike; all the ſons, without any diſtinction of primogenitur 


of the feodal union) and Honorary feuds (or titles of nobility 
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ere alſo incapable of ſucceeding to a genuine feud, But the | 
heir, when admitted to the feud which his anceſtor poſſeſſed, 
uſed generally to pay a fine or acknowlegement to the lor 
in horſes, arms, money, and the like, for ſuch renewal of 
the feud: which was called a relief, becauſe it re-eſtabliſhed 
the inheritance, or, in the words of the feodal writers, iy. 
* certam et caducam hereditatem relevabat.” This relief wa 
afterwards, when feuds became abſolutely hereditary, con- 
tinued on the death of the tenant, though the original four. 
dation of it had ceaſed. | 


Fo in proceſs of time feuds came by degrees to be unirer. 
ſally extended, beyond the life of the firſt vaſal, to his ſon, 
or perhaps to ſuch one of them, as the lord ſhould name; 
and in this caſe the form of the donation was ſtrictly obſerved: 
for if a feud was given to a man and his /ors, all his ſons ſuc. 
ceeded him in equal portions; as they died off, thei 
ſhares reverted to the lord, and did not deſcend to their chil 


fied in the donation (1). But when ſuch a feud was given to 
a man, and his heirs, in general terms, then a more extended 
rule of ſucceſſion took place; and when a feudatory died, his 
male deſcendants u nfinitum were admitted to the ſuccel- 
ſion. When any ſuch deſcendant, who thus had ſucceeded, 
died, his male deſcendants were alſo admitted in the fit 


kindred as were of the blood or lineage of the firſt feudatory, 
but no others. For this was an unalterable maxim in feodi 
ſucceſſion, that none was capable of inheriting a feud, but 


&« from, the firſt feudatory (m). And the deſcent, being 
thus confined to males, originally extended to all the mals 


ſucceeding to equal portions of the father's feud. But th 
being found upon many accounts inconvenient, (particular) 
by dividing the ſervices, and thereby weakening the ſrengtl 


being 


(1) Wright. 17. [m) Bid. 183. 
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being now introduced, which were not of a diviſible na- 
ture, but could only be inherited by the eldeſt ſon (n); in 
imitation of theſe, military feuds (or thoſe we are now de- 
wibing) began alſo in moſt countries to deſcend, according 
o the ſame rule of primogeniture, to the eldeſt ſon, in exclu- 
jon of all the reſt (o). | 


OTHER qualities of feuds were, that the feudatory could not 
liene or diſpoſe of his feud; neither could he exchange, nor 
et mortgage, nor even deviſe it by will, without the conſentof 
he lord (p). For, the reaſon of conferring the feud being the 
erſonal abilities of the feudatory to ſerve in war, it was not fit 
jc ſhould be at liberty to transfer this gift, either from himſelf, 
r from his poſterity who were preſumed to inherit his valour, 
o others who might prove leſs able. And, as the feodal ob- 
gation was looked upon as reciprocal, the feudatory being en- 
itled to the lord's protection, in return for his own fealty and 
ryice; therefore the lord could no more transfer his ſeignory 
protection without conſent of his vaſal, than the vaſal could 
is feud without conſent of his lord (q) : it being equally un- 
reaſonable, that the lord ſhould extend his protection to a 
erſon to whom he had exceptions, and that the vaſal ſhould 
we ſubjection to a ſuperior not of his own chooſing. 


TxzsE were the principal, and very ſimple, qualities of the 
nuine or original feuds; being then all of a military nature, 
nd in the hands of military perſons : though the feudatories 
ang under frequent incapacities of cultivating and manuring 
eir own lands, ſoon found it neceſſary to commit part of them 
inferior tenants z obliging them to ſuch returns in ſervice, 
Im, cattle, or money, as might enable the chief feudatories 
attend their military duties without diſtraction: which re- 
or reditus, were the original of rents. And by this 
ans the feodal polity was greatly extended; theſe inferior 
udatories (who held what are called in the Scots law . rere- 
hefs”) being under ſimilar obligations of fealty, to do ſuit of 
| | | court, 


0) Fed, 2. 1. 83. (a) Wright. 32. (p) Ibid. 29. (9) 
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feuds; and an inroad being once made upon their conſtitution, 


ſuch as were in themſelves alienable, without mutual licenſe; 


' ingenuity of the ſame ages, which perplexed all theology wit 


from vrhat originally wasa plan of fimplicity and liberty, equa 
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court, to anſwer the ſtipulated renders or rent-ſervice, and to 
promote the welfare of their immediate ſuperiors or lords (r), 
But this at the ſame time demoliſhed the antient ſimplicity of 


it ſubjected them, in a courſe of time, to great varieties and 
innovations. Feuds came to be bought and fold, and deyia. 


tions were made from the old fundamental rules of tenure and 


ſucceſſion; which were held no longer ſacred, when the feuds 
themſelves no longer continued to he purely military. Hence 
theſe tenures began now to be divided into froda propria et in. 
propria, proper and improper feuds ; under the former of which 
diviſions were comprehended ſuch, and ſuch only, of which we 
have before ſpoken; and under that of improper or derivative 
feuds were comprizedall ſuch as do not fall within the other de- 
ſcription: ſuch, for inſtance, as were originally bartered and fold 
to the feudatory for a price; ſuch as were held upon baſe orleſ 
honourable ſervices, or upon a rent, in lieu of military ſervice; 


and ſuch as might deſcend indifferently either to males or fe- 
males. But, where a difference was not expreſſed in the 
creation, ſuch new-created feuds did in all other reſpeRs fol. 
low the nature of an original, genuine, and proper feud (5). 


Bur as ſoon as the feodal ſyſtem came to be conſidered in tie 
light of a civil eftabliſhment, rather than as a military plan, the 


the ſubtilty of ſcholaſtic diſquiſitions, and bewildered philoſopiſ . 
in the mazes of metaphyſical jargon, began alſo to exert its i. er 
fluence on this copious and fruitful ſubje& : in purſuance of 
which, the moſt refined and oppreſſive conſequences were draui 


ly beneficial to both lord and tenant, and prudently calculated 

for their mutual protection and defence. From this one founds 

tion, in different countries of Europe, very different ſuperlinu: 

tures ha te been raiſed : what effect it has produced on the landed 

property of England, will appear in the OO 1 
| HAPTI 


£21) Wright 20, (s) Feud, 2. f. 7. 
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CHAPTER THE FIFTH. 


TE ANTIENT ENGLISN TENURES. 


N this chapter we mall take a ſhort view of the antient 
tenures of our Engliſh eſtates, or the manner in which 
nds, tenements, and hereditaments might have been holden 
tie ſame ſtood in force, till the middle of the laſt century. 
which we ſhall eaſily perceive, that all the particularities, 
the ſeeming and real hardſhips, that attended thoſe tenures, 
re to be accounted for upon feodal principles and no other 
ing fruits of, and deduced from, the feodal policy. 


ALMOST all the real property of this kingdom is by the po- 


he 
be of our laws ſuppoſed to be granted by, dependant upon, 
blen of ſome ſuperior or lord, by and in conſideration of 


rain ſervices to be rendered to the lord by the tenant or poſ- 
oc of this property. The thing holden is therefore ſtyled a 
ent, the poſſeſſors thereof tenants, and the manner of their 
lieſhon a tenure, Thus all the land in the kingdom is ſup- 
led to be holden, mediately or immediately, of the king; 
fo is ſtyled the lord paramount, or above all. Such tenants. 
held under the king immediately, when they granted out 
tions of their lands to inferior perſons, became alſo lords 
ta reſpect to thoſe inferior perſons, as they were ſtill tenants 
th reſpect to the King; and, thus partaking of a middle na- 
e were called neſue, or middle, lords. So that if the king 
ted a manor to A, and he granted a portion of the land to 
now B was ſaid to hold of A, and A of the king; or, in other 
- : words, 
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words, B held his lands immediately of A, but mediatelyq 
the king. The king therefore was ſtyled lord paramouny 
A. was both tenant and lord, orwas a meſne lord ; and B yy 
called tenant parawail, or the loweſt tenant; being he whoſup 
poſed to make avail, or profit, of the land (a). In this man 
= - are all the lands of the kingdom holden, which are in the hang 
ol of ſubjects i for, according to fir Edward Coke (b), in thel 
| | of England we have not properly ://:d4ium ; which, we hw 
| ſeen(c), is the name by which the feudiſts abroad diſtingul 
= ſuch eſtates of the ſubject, as are not holden of any ſuperia 
| So that at the firſt glance we may obſerve, that our lands a 
either plainly feuds, or partake very ſtrongly of the feodd 
nature. | ET. 


ALL tenures being thus derived, or ſuppoſed to be deriye 
from the king, thoſe that held immediately under him, in rig 
of his crown and dignity, were called his tenants in capiteia 
in chief; which was the moſt honourable ſpecies of ten 
but at the ſame time ſubjected the tenants to greater and m 
burthenſome ſervices, than inferior tenures did (d). Th 

diſtinction ran through all the different ſorts of tenure; ( 
which I now proceed to give an account. 2 
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I. THERE ſeem to have ſubſiſted among our anceſtors foi 
principal ſpecies of lay tenures, to which all others may ben 
duced : the grand criteria of which were the natures of the 
yeral ſervices or renders, that were due to the lords from te 
tenants. The ſervices, in reſpect of their quality, were ei 

free or baſe ſervices ; in reſpect of their quantity and the tin 
of exacting them, were either certain or uncertain. If 
ſervices were ſuch as were not unbecoming the character o 
ſoldier, or a freeman, to perform; as to ſerye under his lord 
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(a) 2 Inſt, 296. (b) 1 Inſt. 1. (e) pag. 47. (4 
the Germanic conſtitution, the eleQors, the biſhops, the ſecul 
princes, the imperial cities, Oc. which hold direAly from ef 
peror, are called the immediate ſtates of the empirt ; all other F 
holders being denominated mediate ones, Mod. Un. Hiſt, xli. 
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, wars, to pay a ſum of money, and the like. Baſe ſervices 
re ſuch as were fit only for peaſants, or perſons of a ſervile 
nk; as to plough the lord's land, to make his hedges, to 
out his dung, or other mean employments. The certain 
ices, whether free or baſe, were ſuch as were ſtinted in 
ntity, and could not be exceeded on any pretence; as, to 
ya ſtated annual rent, or to plough ſuch a field for three 
vs. The uncertain depended upon unknown contingencies : 
todo military ſervice in perſon, or pay an aſſeſſment in lieu 
it, when called upon; or to wind a horn whenever the Scots 
ded the realm; which are free ſervices : or to do whatever 
lord ſhould command; which is a baſe or villein ſervice. 


FROM the various combinations of theſe ſervices have ariſen 
four kinds of lay tenure which ſubſiſted in England, till the 
alle of the laſt century: and three of wluch ſubſiſt to this 


ms to give the cleareſt and moſt compendious account of 
y author antient or modern (e); of which the following is 
outline or abſtra& (f). © Tenements are of two kinds, 
frank-tenement, and villenage. And, of frank-tenements, 
ome are held freely in conſideration of homage and &night- 
ervice; others in free-ſocagewith the ſervice of fealty only.“ 
dagain (g), “ of villenages ſome are pure, and others pri- 
lleged, He that holds in pure villenage ſhall do whatſoever 
s commanded him, and always be bound to an uncertain 
errice. The other kind of villenage is called villein- ſocage; 
ind theſe villein- ſockmen do villein ſervices, but ſuch as are 
ertain and determined.” Of which the ſenſe ſeems to be 
follows: firſt, where the ſervice was free, but uncertain, 


tenure 


e) I. 4. tr. 1. c. 28. (fi) Tenementirum aliud liberum, aliud 
enagium, Ite m, liberorum aliud tenetur libere pro homagio et ſer- 
h militari; aliud in libero ſecagis cum fidelitate tantum. F. 1, 
g) Villeragiorum altud puram, aliud privilegiatum. Qui tenet 
pure vilſenapre faciet quicquid ei præceptum fuerit, et ſemper te- 


n; et bujuſmodi villani ſocmanni—-villana faciunt ſervitia, ſed 
a et deler minata. §. 5. | 


V. Of theſe Bracton (who wrote under Henry the third) 


military ſervice with homage, that tenure was called the 


tur ad incerta. Aliud genus villenagii dicitur villanum ſaca- 
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| tenure in chivalry, per ſerwitium militare, or by knight-ſenig 
Secondly, where the ſervice was not only free, but allo cer 
CT as by fealty only, by rent and fealty, &c. that tenure was ci 
liberum ſocagium, or free ſocage. Theſe were the only ji 
holdings or tenements ; the others were villenous or fer 
as, thirdly, where the ſervice was baſe in its nature, any 
certain as to time and quantity, the tenurewas purum villa 
gium, abſolute or pure villenage. Laſtly, where the ſe 
was baſe in its nature, but reduced to a certainty, this was 
villenage, but diſtinguiſhed from the other by the name 
privileged villenage, villenagium privilegiatum ; or it miy 
be ſtill called ſocage (from the certainty of its ſervices)! 
degraded by their hᷣaſeneſs into the inferior title of n 
ſocagium, villein- ſocage. 


I. TRE firſt, moſt univerſal, and eſteemed the moſt honot 
able ſpecies of tenure, was that by knight-ſervice, cala 
Latin ſervitium militare, and in law-French chivalry, or 
vice de chivaler anſwering to the fief a” haubert of the N 
mans (h), which name is expreſsly given it by the mirrour( 
This differed in very few points, as we ſhall preſently 
from a pure and proper feud, being entirely military, andt 
genuine effect of the feodal eftabliſhment in England. 
make a tenure by knight-ſervice, a determinate quantity! 
land was neceſſary, which was called a knight s fee, fend 
militare; the value cf which, not only in the reign of Edwa 
II (&), but alſo of Henry II (I), and therefore probably at 
original in the reign of the conqueror, was ſtated at 20l.j 
annum; and a certain number of theſe knights fees were! 
quiſtte to make up a barony. And he who held this prop 
tion of land (or a whole fee) by knight-ſervice, was 1 
attend his lord to the wars for forty days in every year, if cal 
upon: which attendance was his reditus or return, his rent 
ſervice, for the land he claimed to hold. If he held only hal 
knight's fee, he was only bound to attend twenty days, au 
in proportion (m). And there is reafon to apprehend, thai 

| | | ſerml 


ch) Spelm. Glſſ.219. | (1) Co. 2. Y 27. (Kk) Stat. de mi 
6 Edw. II Co, Litt. 69. (1) Glanvill, J. 9. c. 4. (0) l 
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rvice was the whole that our anceſtors meant to ſubject 
demlelves to; the other fruits and conſequences of this te- 
ure being fraudulently ſuperinduced, as the regular (though 
nforeſeen) appendages of the feodal ſyſtem. 


Tars tenure of knight-ſervice had all the marks of a ſtrict 
nd regular feud : it was granted by words of pure donation, 
Li et conceſſi (n); was transferred by inveſtiture or delivering 
xporal poſſeſſion of the land, uſually called livery of ſeifin 
nd was perfected by homage and fealty. It alſo drew after it 
eſe ſeven fruits and ALONE, as inſeparably incident to 
e tenure in chivalry; vix. aids, relief, primer ſeiſin, ward- 
ip, marriage, fines for alienation, and eſcheat: all which 1 
all endeavour to explain, and ſhew to be of feodal — 


1. Alds were e originally mere benevolences granted by the 
ant to his lord, in times of difficulty and diftreſs (o); but in 
'ocels of time they grew to be conſidered as à matter of right, 
x4 not of diſcretion. Theſe aids were principally three: 
|, to ranſom the lord's perſon, if taken priſoner; a neceſſary 
nlequence of the feodal attachment and fidelity ; ; inſomuch 
hat the negle& of doing it, whenever it was in the vaſal's 
ver, was, by the ſtrit rigour of the feodal law, an abſalute 
rfeiture of his eſtate (p). Secondly, to make the lord's eldeſt 
n a knight ; a matter that was formerly attended with great 
eiemony, pomp, and expenſe. This aid could not be de- 
znded till the heir was fifteen years old, or capable of bearing 
Ms (q): the intention of it being to breed up the eldeſt ſon, 
d heir apparent of the ſeignory, to deeds of arms and chi- 
ary, for the better defence of the nation. Thirdly, to marry, 
De lord's eldeſt daughter, by giving her a ſuitable portion: 
r daughitersꝰ portions were in thoſe days extremely ſlender 
biy ds being able to ſa ve much out of their income for this 


pur Pale; 3 


(1 } Co, Litt. 9. (%% Auxilia 1 de * et nen de jure. 
n defendeant ex gratia tenentium et nou ad veluntatem dominsa- 


» 2 le in e. i, % Ge (p) Fe ud. l. 2. f. 24. 
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ants (r). And one cannot but obſerve, in this particular, th 


to marry the patron's daughter; to pay his debts ; and ton 


their tenure, excuſed, as they held immediately of the king wit 


enacted ; which in this reſpe& revived king John's charter, 


filias de 
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purpoſe; nor could they acquire money by other means, þ, 
ing wholly converſant in matters of arms; nor, by the nat 
of their tenure, could they charge their lands with this, or aj 
other incumbrances. From bearing their proportion to the 

aids no rank or profeſſion was exempted : and therefore em 
the monaſteries, till the time of their diſſolution, contribut 
to the knighting of / their founder's male heir (of whom the 
lands were holden) and the marriage of his female deſcend 


great reſemblance which the lord and vaſal of the feodal ln 
bore to the patron and client of the Roman republic; betwe 
whom alſo there ſubſiſted a mutual fealty, or engagement Mot 
defence and protection. With regard to the matter of aig 
there were three which were uſually raiſed by the client; ai 


deem his perſon from captivity (s). 5 


Bur beſides theſe antient feodal aids, che tyranny of lon 


by degrees exacted more and more; as, aids to pay the loi... 


debts, (probably in ĩmitation of the Romans) and aids to ena nue 
him to pay aids or reliefs to his ſuperior lord; from which oke. 
indeed the king's tenants in capite were, from the nature 


had noſuperior. To prevent this abuſe, king John's magna ca 
(t)ordained, that no aids be taken by the king without conſenti 
parliament, nor in any wile by inferior lords, ſave only the tin 
antient ones above mentioned. But this proviſion was omitted. « 
Henry IIT's charter, and the ſame oppreſſions were continued D. 
the25 Edw. I. when the ſtatute called confirmatio chart 


ordaining that none but the antient aids ſhould be taken. Bi 
though the ſpecies of aids was thus reſtrained, yet the quant 


(r) Philips's life of Pole. I. 223. (s) Erat autem hec ml 
utroſque 3 viciſſitudo,—ut clientes ad collocandas ſenain 
uo conferrent; in aeris alieni diſſalutionem gratuitun Vor. 

cuniam erogarent; et ab hiſtibus in belle captos redimerent. Vil | 
Manutius, de ſenatu Romano, c. 1. (t) cap. 12.15. . (u) ca 
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each aid remained arbitrary and uncertain. King Johns 
Tharter indeed ordered, that all aids taken by inferior lords 

hould be reaſonable (u); and that the aids taken by the king 

f his tenants in capite ſhould be ſettied by parliament (w). 

ut they were never completely aſcertained and adjuſted till 

he ſtatute Weſtm. 1. 3 Edw. I. c. 36. which fixed the aids of 

wferior lords at twenty ſhillings, or the ſuppoſed twentieth 

art of every knight's fee, for making the eldeſt fon a knight, 

r marrying the eldeſt daughter; and the ſame was done with 

egard to the king's tenants in capite by ftatute 2 5 Edw. III. 

11. The other aid, for ranſom of the lord's perſon, being 

ot in its nature capable of any certainty, was therefore never 

ſcertained, | 


2. RELIEF, relevium, was before mentioned as incident 
every feodal tenure, by way of fine or compoſition with 
e lord for taking up the eſtate, which was lapſed or fallen 
by the death of the laſt tenant. But, though reliefs had 
eir original while feuds were only life-eftates, yet they con- 
ved after feuds became hereditary; and were therefore 
oked upon, very juſtly, as one of the greateſt grievances of 
nure : eſpecially when, at the firſt, they were merely ar- 
trary and at the will of the lord; fo that, if he pleaſed to 
mand an exorbitant relief, it was in effect to diſinherit the 
ar (x). The Engliſh ill brooked this conſequence of their 
adopted policy; and therefore William the conqueror by 
$ laws (y) aſcertained the relief, by directing (in imitation of 
e Daniſh heriots) that a certain quantity of arms and habili- 
ents of war ſhould be paid by the earls, barons, and vava- 
urs reſpectively; and, if the latter had no arms, they ſhould 
loo. William Rufus broke through this compoſition, 
dagain demanded arbitrary uncertain reliefs, as due by the 
bal laws; thereby in effect obliging every heir to new- 
chaſe or redeem his land (z) : but his brother Henry I. by 
charter before-mentioned reſtored his father's law; and 
Vo. II. D | _ ordained, 


(u) cop, " (W) Bid. 14 (*) Wright. 99. | (y) c. 
23 24. (2) 2 Roll. Abr. 514. ae 
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ordained, that the relief to be paid ſhould be according to the 
law fo eſtabliſhed, and not an arbitrary redemption: (a). But 
afterwards, when, by an ordinance in 27 Hen. II. called the 
aſſiſe of arms, it was provided that every man's armour ſhoul( 
_ deſcend to his heir, for defence of the realm; and it thereby 
became impracticable to pay theſe acknowlegements in arms, 
according to the laws of the conqueror, the compoſition waz 
univerſally accepted of 100.5. for every knight's fee; as t 
find it ever after eſtabliſhed (b). But it muſt be rememberel 
that this relief was only then payable, if the heir at the death 


of his anceſtor had attained his full age of one and twenty if . 
" Fears. | 1 0 
| 3. PRIMER ſeiſin was a feodal burthen, only incident to the 
| king's tenants in capite, and not to thoſe who held of inferioror 1 
meſne lords. It was a right which the king had, when an 
of his tenants in capite died ſeiſed of a knight's fee, to recein 
of the heir (provided he were of full age) one whole years iſ 1 
profits of the lands if they were in immediate poſſeſſion ; all 
half a years profits, if the lands were in reverſion expectan n 
on an eſtate for life (c). This ſeems to be little more than u ,.. 
additional relief: but grounded upon this feodal reaſon; th 
by the antient law of feuds, immediately upon a death of 1 | 
vaſal the ſuperior was entitled to enter and take ſeiſin or pa # 
| ſeſſion of the land, by way of protection againſt intruders, til *% 
the heir appeared to claim it, and receive inveſtiture: and I 
for the time the lord ſo held it, he was entitled to take tit * 
profits; and, unleſs the heir claimed within a year and a da 
it was by the ſtrict law a forfeiture (d). This practice hov: 7 
ever ſeems not to have long obtained in England, if ever, with not, 
regard to tenures under inferior lords; but, as to the king ere 
tenures in capite, this prima ſeiſina was expreſsly declaiſ |. 
under Henry III. and Edward II. to belong to the king by E infa. 
 rogative, in contradiſtinction to other lords (e). And thekun ſipu 
was entitled to enter and receive the whole profits of the hui dal p 
dhe! 
that! 


(a) * Haeres nen redi met terram ſuam, ficut faciebat temp 
« fratris mei. ſed legitima et jaſta relewatione relewabit = 
« (Text, Roffen-. cap. 34.) (b) Glanv. J. g. c. 4. Litt. 5 * 

(e) Co. Litt. 77. (d) Feud. 1. 2. f. 24. (e) 
Marlbr. c. 16. 17 Edw. II. c. 3. 


Ch. 5. of Taincs. | 67 
till livery was ſaed; which' ſuit being commonly within a 
year and a day next after the death of the tenant, therefore 
the king uſed to take at an average the firſt fruits, that is to 
ſay, one year's profits of the lande f). And this afterwards 
gave a handle to the popes, who claimed to be feodal lords of 
the church, to claim in like manner from every clergyman in 
England the firſt year's profits of his benefice, by way of pri- 


nitiae, or firſt fruits. 


4, THESE phynients were only due if the heir was of full 
2ge; but if he was under the age of twenty one, being a male, 
or fourteen, being a female (g), the ford was entitled to the 
wardſhip of the heir, and was called the guardian in chivalry.. 
This wardſhip conſiſted in having the cuſtody of the body and 
lands of ſuch heir, without any account of the profits, till the 
age of twenty one in males, and ſixteen in females. For the 


Jaw ſuppoſed the heir-male unable to perform knight-ſervice 


till twenty one; but as for the female, ſhe was ſuppoſed ca- 
pable at fournien to marry, and then her huſband might per- 
form the ſervice. The lord therefore had no wardſhip, if at 
the death of the anceſtor the heir-male was of the full age of 
twenty one, or the heir-female of fourteen : yet, if ſhe was 
then under fourteen, and the lord once had her in ward, he 
might keep her ſo till ſixteen, by virtue of the ſtatute of 
Weſtm. 1. 3 Edw. I. c. 22. the two additional years being gi- 


ven by the legiſlature for no other reaſon but merely to be- 


nefit the lord (h). 


Tais wardſhip, fo far as it related to land, though it was 
not, nor could be part of the law of feuds, ſo long as they 
were arbitrary, temporary, or for life only; yet, when they 
became hereditary, and did conſequently often deſcend upon 
infants, who by reaſon of their age could neither perform nor 
ſtipulate for the ſervices of the fund, does not ſeem upon feo- 
dal principles to have been unreaſonable. For the wardſhip of 
the land, or cuſtody of the feud, was retained by the lord, 


that he might out of the profits thereof provide a fit perſon to 
* ſupply 


(0 Steundf, Prorog. 12. (8) Lit. F. 103. (h) bid, 
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- ſupply the infant's ſervices, till he ſhould. be of age to perfom 
them himſelf. And, if we conſider a feud in its original im. 
port, as a ſtipend, fee, or reward for actual ſervice, it could | 
not be thought hard that the lord ſhould withhold the fi. 
pend, fo long as the ſervice was ſuſpended. Though un- 
doubtedly to our Engliſh anceſtors, where ſuch ſtipendiary 
donation was a mere ſuppoſition or figment, it carried abun. 
dance of hardſhip; and accordingly it was relieved by the 
| charter of Henry I. before-mentioned, which took this cuſtody 
from the lord, andordained that the cuſtody, both of the land 
and the children, ſhould belong to the widow-or next of kis, 
But this noble immunity did not continue many years. 


THE wardſhip of the body was a conſequence of the ward- 
ſhip of the land; for he who enjoyed the infant's eſtate was the Wl , 
propereſt perſon to educate and maintain him in his infancy: 
and alſo, in a political view, the lord was moſt concerned to 
give his tenant a ſuitable education, in order to qualify hin 
the better to perform thoſe ſervices which in his maturity he 
was bound to render. 


WHEN the male heir arrived at the age of twenty one, a 

the heir-female to that of ſixteen, they might ſue out their li 
very or oufterlemain (i); that is, the delivery of their lands 
out of their guardian's hands. For this they were obliged oi 
pay a fine, namely, half a year's profits of the land : though 
this ſeems expreſsly contrary to magna carta (k). However, 
in conſideration of their lands having been ſo long in wart 
they were excuſed all reliefs, and the king's tenants alſo al 
primer ſeiſins (1). In order to aſcertain the profits that arok 
to the crown by theſe fruits of tenure, and to grant the her 
his livery, the itinerant juſtices, or juſtices in eyre, had hat 
formerly in charge to make inquiſition concerning them dy ietwe 
jury of the county (m), commonly called an inquifitio # 
mortem; which was inſtituted to enquire (at the death of a 
man of fortune) the value of his eſtate, the tenure by on 


(n) 
pig. 
0 ler, 

11191 
tur; 


| 60 Co. Litt. 7. (k) 9 Hen, III c. 3. 0 Co. Litt. // 
(m) . ſub. Ris, 1 „ 3 ) 


it was holden, and who, and of What age, tis heir was 
thereby to aſcertain the relief and value of ili primer ſeiſin, 
or the wardſhip and livery accruing to the king thereupon. K 
manner of proceeding that came in procels of time to be greatly 
abuſed, and at length an intolerable grievance; it being one 
of the principal accuſations againſt Empſon and Dudley, the 


wicked engines of Henry VII. that by colour of falſe inquiſiti- 
ons they compelled many perſons to ſue out livery from the 
crown, who by no means were tenants thereunto (n). And 
afterwards, a court of wards and liveries was erected (o), for 
conducting the ſame enquiries in a more ſolemn and legal 
manner, 


WHEN the heir thus came of full age, provided he held a 
knight's fee, he was to receive the order of knighthood, and 
was compellable to take it upon him, or elſe pay a fine to the 

ang. For, in thoſe heroical times, no perſon was qualified 
| WF for deeds of arms and chivalry who had not received this order, 
ich was conferred with much preparation and ſolemnity. 
We may plainly diſcover the footſteps of a fimilar cuſtom in 
what Tacitus relates of the Germans, who in order to qualify _ 
their young men to bear arms, preſented them in a full afſem- 
bly with a ſhield and lance; which ceremony, as was for- 
Wner'y hinted (p), is ſuppoſed to have been the original of the 
eodal knighthood (q). This prerogative, of compelling the 
valals to be knighted, or to pay a fine, was expreſsly recog- 
nized in parliament, by the ſtatute de mikitibus, 1 Edw. II. 
as exerted as an expedient of raiſing money by many of our 
eſt princes, particularly by Edward VI. and queen Eliza- 
eth; but yet was the occaſion of heavy murmurs when ex- 
ned by Charles I. among whoſe many misfortunes it was, 
hat neither himſelf nor his people ſeemed able to diſtinguiſh 
tween the arbitrary ſtretch, and the legal exertion, of pre- 
D 3 rogatiye, 


(n)4 Inſt. 198. (o) Stat. 32 Hen VIII e. 46. (p) Vol. 
«P18. 392, (q)“ In ipfo concilic wel principum aliquir, vel pa- 
ler, vel propinguus ſeuto fra meaque juvenum ornant, Haec apud 
| les toga, hic pri mus Juventae hones: ante hoc domus pars viden- 
"ur; mex reipublicae.” De mor, Germ. cap. 13. 
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rogative. However, among the other conceſſions made by 
that unhappy prince, before the fatal recourſe to arms, he 
agreed to diyeſt himſelf of this undoubted flower of his crown, 
and it was accordingly aboliſhed by ſtatute 16 Car. I. c. 20. 


5. Bur, before they came of age, there was till another 
piece of authority, which the guardian was at liberty to exerciſe 
over his infant wards; I mean the right of marriage (marita: 
gium, as contradiſtinguithed from matrimonium) which in its 
feodal ſenſe ſignifies the power, which the lord or guardian 
in chivalry had of diſpoſing of his infant ward in matrimony, 
For, while the infant was in ward, the guardian had the 
power of tendering him or her a ſuitable match, without di. 
paragement, or inequality: which if the infants refuſed, they 
forfeited the value of the marriage, walorem maritagii, to their 
guardian (r); that is, ſo muchas a jury would aſſeſs, or any ihe 
one would bona fide give to the guardian for ſuch an all Mor 
ance (s): and, if the infants married themſelves without the rp 
guardian's conſent, they forfeited double the value, duplicm I B 
galorem maritagi (t). This ſeems to have been one of the 
_ greateſt hardſhips of our antient tenures. There are indeed 
ſubſtantial reaſons why the lord ſhould have the refraint and 
controll of the ward's marriage, eſpecially of his female ward; Wr:rc 
becauſe of their tender years, and the danger of ſuch female 
ward's intermarrying with the lord's enemy (u). But n0 e th 
' tolerable pretence could be aſſigned why the lord ſhould wn 
have the /ale, or value, of the marriage. Nor indeed is this 
claim of ſtrictly feodal original; the moſt probable account of 
it ſeeming to be this: that by the cuſtom of Normandy tie Wryic 
lord's conſerit was neceſſary to the marriage of his emal ene 
ward (w); which was introduced into England, together wit! WWrot), 
the reſt of the Norman doctrine of feuds : and it is likely that Neo- 
the lords uſually took money for ſuch their conſent, fince ere f. 
the often-cited charter of Henry the firſt, he engaged for th nothe 
future to take nothing for his conſent; which alſo he promiy Dun 6 


N 1 
Litt. F 110. (s) Stat. Mert c. 6. Co. Lit. 82. (. ä 
145 §. 1 Pf (u) Bract. J. 2. c. 37.9.6. (w) Gr, Cuſt. 35 N 1 
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in general to give, provided ſuch female ward were not mar- 
ried to his enemy. But this, among other beneficial parts of 
that charter, being diſregarded, and guardians ſtill continu- 
ing to diſpoſe of their wards in a very arbitrary unequal man- 
ner, it was provided by King John's great charter, that heirs 
ſhould be married without diſparagement, the next of kin hay- 
ing previous notice of the contract (x); or, as it was ex- 
preſſed in the firſt drauzht of that charter, ita maritentur ne 
diparagentur, et per conſilium propinguorum de conſanguini- 
tate ſua (y). But theſe proviſions in behalf of the relations 

were omitted in the charter of Henry III. wherein (2) the 
clauſe ſtands merely thus, . haeredes maritentur abſque diſ- 
« aragatione; meaning certainly, by haeredes, heirs-fes 
male, as there are no traces before this to be found of the lord's - 
claiming the marriage of heirs male; and as Glanvil (a) ex- 
preſsly confines it to heirs female. But the king and his great 
Jords thenceforward took a handle from the ambiguity of this 
expreſſion to claim them both, five fit maſculus frve foemina, 
vs Bratton more than once expreſſes it (b); and alſo, as no- 

hing but diſparagement was reſtrained by magna carta, they ' 
hought themſelves at liberty to make all other advantages that 
they could (c). And afterwards this right, of felling the 
ard in marriage or elſe receiving the price or value of it, 
as expreſsly declared by the ſtatute of Merton (d); which 
s the firſt direct mention of it that I have met with, in our 
wn or in any other law, 


6. ANOTHER attendant or conſequence of tenure by knight- 
rvice was that of fixes due to the lord for every alienation, 
mienever the tenant. had occaſion to make over his land to 
mother. This depended on the nature of the feodal con- 
exon; it not being reaſonable nor allowed, as we have be- 
ate ſeen, that a feudatory ſhould transfer his lord's gift to 
notner, and ſubſtitute à new tenant to do the ſervice in his 
Wi tend, without the conſent of the lord : and, as the feo- 


D 4 1 dal 
(x) cap. 6, edit, Oxon, (y) cap. 3. ibid. (z) cap. 6. 
(a) J. 9. c. 9. & 12. C. 1 2 4. : (b) L 2. % 446 


e) Weight. 97. (d) 20 Hen. III. c. 6. 
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dal obligation was confidered as reciprocal, the lord alſo coll 
not alienate his ſeignory without the conſent of his tenant 
which conſent of his was called an attornment. This reftraint 
upon the lords ſoon wore away; that upon the tenants conti 


nued longer. For, when every thing came in proceſs of Wl 
time to be bought and ſold, the lords would not grant a l. 4 
cence to their tenants to aliene, without a fine bei paid; n 


apprehending that, if it was reaſonable for the heir to pay i 
Rne or relief on the renovation of his paternal eſtate, it wa. 
much more reaſonable that a ftranger ſhould make the ſame 
acknowlegement on his admiſſion to a newly purchaſed feud, 
With us in England, theſe fines ſeem only to have been er- 
aRed from the king's tenants in capite, who were never able 
to aliene without a licence: but, as to common perſons, they 
were at liberty, by magna carta (e), and the ſtatute of qui 
emptores (f), (if not earlier) to aljene the whole of their eſtar Wi 
to be holdden of the ſame. lord, as they themſelves held it df g 
before. But the king's tenants in capite, not being include 
under the general words of theſe ftatutes, could not aliens 
' without a licence: for if they did, it was in antient ſtriftne 
an abſolute forfeiture of the land (g); though ſome har 
zmagined otherwiſe, But this ſeverity was mitigated by the 
ſtatute x Edw. III. c. 12. which ordained,” that in ſuch cal 
the lands ſhould not be forfeited, but a reaſonable fine be pad 
to the king. Upon which ſtatute it was ſettled, that oy 
third of the yearly value ſhould be paid for a licence of als: one 
nation; but, if the tenant preſumed to aliene without a licence W..;. 
a full year's value ſhould be paid (h). | tic 


5. Tux laſt conſequence of tenure in chivalry was eſchral;iihc + 
which is the determination of the tenure, or diſſolution of His + 
mutual bond between the lord and tenant, from the extine: 
tion of the blood of the latter by either natural or civil mean; e h 
if he died without heirs of his blood, or if his blood was coſt 
rupted and ſtained by commiſſion of treaſon or felony ; when 
by every inheritable quality was entirely blotted out and 1 


(e) cap. 32. [k) 18 Edw. I. c. . (8) A lot K 
(h) 161d, 67, „„ 
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liſhed, In ſuch caſes the land eſcheated, or fell back, to the 
lord of the fee (i); that is, the tenure was determined by 
preach of the original condition, expreſſed or implied in the 
feodal donation. In the one caſe, there were no heirs ſub- 
flting of the blood of the firſt feudatoty or purchaſer, to 4 
which heirs alone the grant of the feud extended: in the 
other, the tenant, by perpetrating an atrocious crime, ſhewed - 

chat he was no longer to be truſted as a vaſal, having forgot- 
een his duty as a ſubject; and therefore forfeited his feud, 
ich he held under the implied condition that he ſhould 

"WW not be a traitor or a felon. The conſequence of which in 
both caſes was, that the gift, N determined, reſulted back 
to the lord who gave it (k). 


THESE were the principel qualities, fruits, and conſequen- 
ces of the tenure by knight-ſervice : a tenure, by which the 
greateſt part of the lands in this kingdom were holden, and 
that principally of the king in capite, till the middle of the laſt 
century; and which was created, as fir Edward Coke ex- 
preſsly teſtifies (1), for a military purpoſe; viz. for defence 
of the realm by the king's own principal ſubjects, which was 
judged to be much better than to truſt to hirelmgs or foreign- 


er; which was to attend the king in his wars. There were 
allo ſome other ſpecies of knight-ſervice; fo called, though - 
improperly, becauſe the ſervice or render was of a free and 
honourable nature, and equally uncertain as to the time of ren- 
ering as that of knight - ſervice proper, and becauſe they were 
attended with fimilar fruits and conſequences. Such was the 
enure by grand ſerjeanty, per magnum ſervitium, whereby 
the tenant was bound, inſtead of ſerving the king generally in 
is wars, to do ſome ſpecial honorary ſervice to the king in 
jerſon; as to carry his banner, his ſword, or the like; or to 
de his butler, champion „or other officer, at his corona : 
lon (m). It was in moſt other 2 2 like knight-ſervice (n); 


D 5 | only 


N Co. Litt. 13. (k) Feud, J. 2. 1. 86. (1) 4. Inſt. 192. 
m) Litt. §. rec, Mah oa Ka Ken 1 


ers. The deſcription here given is that of knight-ſervice pro- 


all perſonal, and uncertain as to their quantity or duration. 


denomination of money: and, in like manner it was called, 
in our Norman French, eſcuage; being 1:deed a pecuniary, 
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only he was not bound to pay aid (o), or eſcuage (p), and 
when tenant by knight-ſervice paid five pounds for a relief on 
every knight's fee, tenant by grand ſerjeanty paM one year; 
value of his land, were it much or little (q). Tenure by 
cornage, which was to wind a horn when the Scots or other 
enemies entered the land, in order to warn the king's ſubjetts, 
was (like other ſervices of the ſame nature) a ſpecies of grand 


ſerjeanty (r). S 
THESE ſervices, both of chivalry and grand ſerjeanty, were 


But, the perſonal attendance in knight-ſervice growing trou- 
bleſome and inconvenient in many reſpects, the tenants found 
means of compounding for it; by firſt ſending others in thei 
ſtead, and in proceſs of time making a pecuniary ſatisfaRionto 
the lords in lien of it. This pecuniary ſatis faction at lat WW, 
came to be levied by aſſeſſinent, at ſo much for every knights WM... 
fee; and therefore this kind of tenure was called ſcutagium u Wi ;. 
Latin, or fervitium ſcuti; ſcutum being then a well-known Wi 


inſtead of a military, ſervice. The firſt time this appears to 
have been taken was in the 5 Hen. II. on account of his ei. 
pedition to Toulouſe; but it ſoon came to be fo univerſal 
that perſona] attendance fell quite into diſuſe. Hence we fin 
in our antient hiſtories that, from this period, when our king 
went to war, they levied ſcutages on their tenants, that is, 0 
all the landholders of the kingdom, to defray their expenle, 
and to hire troops: and theſe aſſeſſments, in the time d 
Henry LI. ſeem to have been made arbitrarily and at the kings 
pleaſure, Which prerogative being greatly abuſed by 5 prof 
ucceſſors, it became matter of national clamour; and king 
John was obliged to conſent, by his magna carta, that wv. na 
ſcutage ſhould be impoſed without conſent of parliament (5) 
But this clauſe was omitted in his ſon Henry "IT s charter; 


Were We only find (t), that ſcutages or eſcuage wo 
21 


lo) 2 Toft, 233. (p) Litt. F. 158. ( 751d. f. 164 (0 
Ibid. §. 156. (8) Male . ey in regio v 1 
fer commune conſilium regni neſtri. cap 12. (t) cap. 37 


„ irn = 
taken as they were uſed to be taken in the time of Henry II; 
that is, in a reaſonable and moderate manner, Yet after- 
wards by ſtatute 25 Edw. I. c. 5 & 6. and many ſubſequent 
ſtatutes (u) it was enacted, that the king ſhould take no aids 
or taſks but by the common aſſent of the realm, Hence it is 
held in our old books, that eſcuage or ſcutage could not be 
leried but by conſent of parliament (w) ſuch ſcutages being 
indeed the groundwork of all ſucceeding ſubſidies, and the 
Jandtax of later times. 


„„ 


SINCE therefore eſcuage differed from knight · ſervice in no- 
thing, but as a compenſation differs from actual ſervice, 
knight-ſervice is frequently confounded with it. . And thus 


to WW by homage, fealty, and -eſcuage, was tenant by knight-ſer- 
al WW vice: that is, that this tenure (being ſubſervient to the mili- 


tary policy of the nation) was reſpected (y) as a tenure in chi- 


For had the eſcuage been a ſettled invariable ſum, payable at 
certain times, it had been neither more nor leſs than a mere 
pecuniary rent; and the tenure, inſtead of knight-ſervice, 


which we ſhall ſpeak in the next chapter. 

Fox the preſent, I have only to obſerve, that by the de- 
generating of knight-ſervice, or perſonal military duty, into 
eſcuage, or pecuniary aſſeſſment, all the advantages (either 


promiſed or real) of the feodal co nſtitution were deſtroyed, 


a national militia compoſed of barons, knights, and gentle- 
men, bound by their intereſt, their honour, and their oaths, 


let. J. 2. c. 14. 8. 7 (a) Litt. 8 97.120. 


Litfleton (x) muſt be underſtood, when he tells us, that tenant. 


valry (2). But as the actual ſervice was uncertain, and de- 
[pended upon emergences, ſo it was neceſſary that this pecu- 
niary compenfation ſhould be equally uncertain, and depend 
on the aſſeſſments of the legiſlature ſuited to thoſe emergences. - 


would have then been of another kind, called ſocage (a) of : 


and nothing but the hardſhips remained. Inſtead of forming 


_ to 


(u) See Vol. I. pag. 140. (w) o1d Ten. fit. lee (a) 
103. (y) Wright, 122. (2) Pro feodo militari reputatur. 
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laid upon them by the ſubtlety and fineſſe of the Normen 
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to defend their king and country, the whole of this ſyſtem uf 
tenures now tended to nothing elſe, but a wretched means ef 
raiſing money to pay an army of occafional mercenar ies. In 
the mean time the families of all our nobility and gentry groan- 
ed under the intolerable burthens, Which (in conſequence uf 
the fiction adopted after the conqueſt) were introduced and 


lawyers. For, beſides the ſcutages to which they were liable: 
in defect of perſonal attendance, which however were aſſeſſel 
by themſelves in parliament, they might be called upon by 
the king or lord paramount for aids, whenever his def fon 
was to be knighted, or his eldeſt daughter married ; not to 
forget the ranſom of his on perſon. The heir, on the death 
of his anceſtor, if of full age, was plundered of the firſt emo- 
luments ariſing from his inheritance, by way of relief and r. Wn 
mer ſeiſin; and, if under age, of the whole of his eftate'dy- 
ring infancy. And then, as fir Thomas Smith (b) very feel- N. 
ingly complains, © when he came to his own, after he waz 
e out of avardſdzp, his woods decayed, houſes fallen down, 
te ftock waſted and gone, lands let forth and ploughed to be 
e barren,” to make amends he was yet to pay half a year's 
profits as a fine for ſuing out his livery; and alſo the price ar 
value of his marriage, if he refuſed fuch wife as his lord and a 
guardian had bartered for, and impoſed upon him; or twie k 


| that value, if he marrie j another woman. Add to this, the 11! 
untimely, and expenſive honour of inighthood, to make hi th 


poverty more completely ſplendid. And when by theſe de. 
ductions his fortune was ſo ſhattered and ruined, that per. n 
haps he was obliged to ſell his patiimony, he had not en 
that poor privilege allowed him, without paying an exorb!- 
tant fine for a licence or alienation. &:-- 


A SLAVERY fo complicated, and ſo extenſive as this, calledWut t 


Aloud for a remedy in a nation that boaſted of her freedom nolif 


Palliatives were from time to time applied by ſucceſſive ach 
of parliament, which aſſuaged ſome temporary grievance 


"Tall at length the e of king James 1. conſegted Or | : 
6% 3 prope nt to 


(b) Commonw. „ (e) 4 loſt, 202. 


a proper equivalent to. aboliſh them all z though the plan 
then proceeded not to effect: in like manner as he had formed 
a ſcheme, and began to put it in execution, for removing the 
feodal grievance of heretable juriſdictions in Scotland (d), 
which has ſince been purſued and effected by the ſtatute 20 


military tenures ſeems to have been nearly the ſame as that 
which has been ſince purſued; only with this difference, that 
by way of compenſation for the loſs which the crown and 
other lords would ſuſtain, an annual feefarm rent would be 
ſettled and inſeparably annexed to the crown, and aſſured to 
the inferior lords, payable out of every knight's fee within 
heir reſpective ſeignories. An expedient, ſeemingly much 


made the principal equivalent for theſe conceſſions. For at 
length the military tenures, with all their heavy appendages, 
were deſtroyed by one blow by the ſtatute 12 Car. II. c. 24. 
which enacts, & that the court of wards and liveries, and all 
wardſhips, liveries, primer ſeiſins, and ouſterlemains, va- 
lues and forfeitures of marriages, by reaſon of any tenure of 
the king or others, be totally taken away. And that all 


and eſcuage, and alſo aids for marrying the daughter or 
* knighting the ſon, and all tenures of the king ix capite, be 
' likewiſe taken away. And that all ſorts of tenures, held of 


' norary ſervices (without the {laviſh part) of grand ſerjean- 
„ty.“ A ſtatute, which was a greater acquiſition to the 
vil property of this kingdom than even magna carta itſelf : 
nce that only pruned the luxuriances that had grown out of 
be military tenures, and thereby preſerved them in vigour ; 
ut the ſtatute of king Charles extirpated the whole, and de- 


: 8 
poliſhed both root and branches. 


CHAPTER 
(d) Dalrymp. of bd 193. (e) By another ſtatute of the 


ne year (20 Geo. II. c. co.) the tenute of wardbolding (equiva- 
4 to the knight ſervice of England) is for ever aboliſhed in Scot» 
and, . 4 | | * 5 
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Geo. II. c. 43 (e). King James's plan for exchanging our 


better than the hereditary cxciſe, which was afterwards 


fines for alienations, tenures by homage, knights-ſervice,. 


the king or others, be turned into free and common ſocage; 
lave only tenures in frankalmoign, copyholds, and the ho- 
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ſprung from the ſame feodal original as the reſt, demonſtrate 


of what were reputed the moſt free and honourable ſervice utho 


_ tenure, or free-ſocage, conſiſted alſo of free and honourab 


| Jute certainty. And this tenure not only ſubſiſts to this Gay 


CHAPTER THE $SIXTH. 


— 


OF THE MODERN ENGLISH TENURES, 


A” THOUGH, by the means that were mentioned in 
the preceding chapter, the oppreſſive or military part 
of the feodal conſtitution was happily done away, yet wear 
not to imagine that the conſtitution itſelf was uttery laid 
aſide, and a new one introduced in its room: ſince by the 
ſtatute 12 Car. II. the tenures of ſocage and frankalmoign, 
the honorary ſervices of grand ſerjeanty, and the tenure by 
copy of court roll were reſerved ; nay all tenures in general, 
except frankalmoign, grand ſerjeanty, and copyhold, wer 
reduced to one general ſpecies of tenure, then well knownand 
ſubfiſting, called free and common ſocage. And this, being 


the neceſſity of fully contemplating that antient ſyſtem ; fince 
it is that alone to which we can recur, to explain any feem- 
ing or real difficulties, that may ariſe in our preſent mode of 
tenure. - oy 


The military tenure, or that by knight-ſervice, conliſe 


but which in their nature were unavoidably uncertain in re4 
ſpe& to the time of their performance. The ſecond ſpecies 0 


ſerviccs ; but ſuch as were liquidated and reduced to an able 


ſt 


but has in a manner abſorbed and ſwallowed up (ſince my 
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tute of Charles the ſecond) almoſt every other ſpecies of te- 
nure. And to this we are next to proceed, 


I. Soc AE, in its moſt general and extenſive ſignification, 
ems to denote a tenure by any certain and determinate ſer- 
ice, And in this ſenſe it is by our antient writers conſtantly 
put in oppoſition to chivalry, or knight-ſervice, where the 
render was precarious and uncertain. Thus Bratton (a); if a 
man holds by a rent in money, with any eſcuage or ſerjeanty, 
© id tenementum dici poteft ſecagium : but if you add thereto 
ny royal ſervice, or eſcuage' to any, the ſmalleſt, amount, 
« ud dici poterit feodum militare.” So too the author of 


ſerjantiae non continentibus, orit ur nobis quoddam nomen ge- 
* nerale, quod eſt ſucagium. Littleton allo (e) defines it to 


rtain ſervice, in lieu of all other ſervices ; fo that they be 
pot ſervices of chivalry, or knight-ſervice. And therefore af- 
erwards (d) he tells us, that whatſoever is not tenure in chi- 
ary is tenure in ſocage: in like manner as it is defined by 
inch (e), a tenure to be done out of war. The ſervice 
uſt therefore be certain, in order to denominate it ſocage; 
s to hold by fealty and 20s. rent; or, by homage, fealty, 
nd 20s, rent; or, by homage and fealty without rent; or, 
dy fealty and certain corporal ſervice, as ploughing the lord's 
and for three days; or, by fealty only without any other 
rvice : for all theſe are tenures in ſocage (f). 


But ſocage, as was hinted in the laſt chapter, is of two 
orts : free-ſocage, where the ſervices are not only certain, 
put honourable ; and wzllein-ſocage, where the ſervices, 
ough certain, are of a baſer nature. Such as hold by the 
ormer tenure are called in Glanvil (g), and other ſubſequent 
uthors, by the name of liberi ſolemanni, or tenants in free- 


| in 
(a) J. 2. c. 16. F. 9. (b) J. 3. c. 14 . 9 0% $ 17. 
0 . 118. % L - 383: (7 K tt. 4 127, 118, I 


l. 3.6, 7. 


Fleta (b); © ex donationibus, ſerwitia mulitaria vel magnae 


de, where the tenant holds his tenement of the lord by any 


age. Of this tenure we are firlt to ſpeak ; and this, both 
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in the nature of its ſervice, and the fruits and conſequene 
appertaining thereto, was always by much the moſt free u 
independent ſpecies of any. And therefore I cannot but 2 

ſent to Mr. Somner's etymology of the word (h); who de. 
rives it from the Saxon appellation, oc, which ſignifies libery 
or privilege, and, being joined to a uſual termination, 5; 
called ſocage, in Latin ſocagium; ſignifying thereby a fx 
or privileged tenure (i). This etymology ſeems to be mu 
more juſt than that of our common lawyers in general, wh 
derive it from ſoca, an old Latin word denoting (as they ti 
us) a plough: for that in antient time this ſocage tenure cone 
ſiſted in nothing elſe but ſervices of huſbandry, which the 
tenant was bound to do to his lord, as to plough, ſow, « 
reap for him ; but that, in proceſs of time, their ſervice wa 
changed into an annual rent by conſent of all parties, and thit 
in memory of its original, it ſtill retains the name of ſocage a 
plough-ſervice (k). But this by no means agrees with wht 

Littleton himſelf tells us (1), that to hold by fealty only 
without paying any rent, is tenure in ſocage ; for here 
plainly no commutation for plough-ſervice. Beſides, ett 
ſervices, confeſſedly of a military nature and original, (as 
cuage itſelf, which while it remained uncertain was equiva 
lent to knight-ſervice) the inſtant they were reduced to acer 
tainty changed both their name and nature, and wire calle 
ſocage (m). It was the certainty therefore that denominatel 
it a ſocage tenure ; and nothing ſure could be a greater liberty 
or privilege, than to have the ſervice aſcertained, and not | 

to the arbitrary calls of the lord, as in the tenures of chivalry 

Wherefore alſo Britton, who deſcribes ſocage tenure unde 

the name of fraunke ferme (n), tells us, that they are land 

te and tenements, whereof the nature of the fee is changedly 

6 feoffment out of chivalry for certain yearly ſervices, and i W 

t reſpect whereof neither homage, ward, marriage, nor ric: 

lief can be demanded.” Which leads us alſo to anotlaW14. 

| obſervatiol | 


(h) Gavelk. 138. (i) In like manner Skere in his expoſit 
of the Scots law, title ſocage, tells us that it is ane kind of hole 
ing of lande, quhen ony man is infelt freely, & . (=) Lith 
& 119. (1) F. 118, (m) Litt, F. 98, 120. (n) e. 60. 
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bervation, chat, if ſocage tenures were of ſuch * „„ 
lle original, it is hard to account for the very great immuni- 

jes which the tenants of them always enjoyed; ſo highly ſu- 

«rior to thoſe of the tenants by chivalry, that it was thought, 

n the reign of both Edward I. and Charles II. a point of the _ 
itmoſt importance and value to the tenants, to reduce the te- 
ure by knight-ſervice to fraunke ferme or tenure by ſocage. 
emay therefore, I think, fairly conclude in favour of Som- 
er's etymology, and the liberal extraction of the tenure in 
ee ſocage, againſt the authority even of Littleton himſelf, 


TAKING this then to be the meaning of the word, it t ſeems 
robable that the ſocage tenures were the relics of Saxon Li- 
erty ; retained by ſuch perſons, as had neither forfeited 
hem to the king, nor been obliged to exchange their tenure 
or the more honourable, as it was called, but at the fam fam 
me more burthenſome, tenure of knight-ſervice. This is 
xculiarly remarkable in the tenure which prevails in Kent, 
alled gavelkind, which is generally acknowleged to be a ſpe- 
ies of ſocage tenure (o); the preſervation whereof inviolate 
rom the innovations of the Norman conqueror is a fact uni- 
erfally known, And thoſe who thus preſerved their liberties 
ere ſaid to hold in free and common ſocage. 


As therefore the grand criterion and diſtinguiſhing mark 
this ſpecies of tenure are the having its renders of ſervices 
certained, 1t will include under it all other methods of hold- 
g free lands by certain and invariable rents and duties: and, 
; ton petit ſerjeanty, tenure in burgage, and gavel- 
nd, a 


We may remember, that by the ſtatute 12 Car. II. grand 
rjeanty is not itſelf totally aboliſhed, but only the ſlaviſh ap- 
ndages belonging to it; for the honorary ſervices (ſuch as 
urying the King's {word or banner, officiating as his butler, 
aver, Sc. at the coronation) are ſtill reſerved. Now petit 


fan; bears a great reſemblance to grand ſerjeanty; for as 
the 


(o) Wright. 211. 
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the one is a perſonal ſervice, fo the other is a rent or rende 
both tending to ſome purpoſe relative to the king's perſo 
Petit ſerjeanty, as defined by Littleton (p), conſiſts in holding 
lands of the king by the ſervice of rend: ring to him annualh 
fome ſmall implement of war, as a bow, a ſword, a lance, 
arrow or the like, This, he ſays (q), is but ſocage inf. 
fect; for it is no perfonal ſeryice, but a certain rent : a 
vt may add, it is clearly no preclial ſervice, or ſervice of th 
plough, but in all reſpects /iberum et commune ſocagium; only, 
being held of the king, it is by way of eminence dignified wil: 
the title of parvum ſervitium regis, or petit ſerjeanty. An 
magna carta reſpects it in this light, when it enacts (r), thy 
no wardſhip of the lands or body ſhall be claimed by the kin 
in virtue of a tenure by petit ſerjeanty. 


TENVRE in burgage is deſcribed by Glanvil (s), and is. 
preſſly ſaid by Littleton (t), to be but tenure in ſocagi 
and it is where the king or other perſon is lord of an antiet 
borough, in which the tenants are held by a rent certain (u) 
It is indeed only a kind of town ſocage; as common ſocag tho 
by which other lands are holden, is uſually of a rural natw«tor 
A borough, as we have formerly ſeen, is diſtinguiſhed fron 
other towns by the right of ſending members to parliament 
and, where the right of election is by burgage tenure, tli 
alone is a proof of the antiquity of the borough, Tenure iin 
burgage therefore, or burgage tenure, is where houſes, r tt 
lands which were formerly the ſeite of houſes, in n antien i Sco 
borough, are held of ſome lord in common ſocage, by a lik 
tain eſtabliſhed rent. And theſe ſeem to have withitood theoun 
ſock of the Norman encroachments principally on account 
their infignificancy, which made it not worth while to con 
pel them to an alteration of tenure ; as an hundred of tige 
put together would ſcarce have amounted: to a knight's fee fhep 
Beſides, ths owners of them, being chiefly artificers and Wy ar 
ſons engaged in trade, could not with any tolerable propn der v 


(p) F 159. (q) §. 160. (r) cap. 27, (59.46, 7. c o FX 
(t) §. 162. tu) Lit. 5. 162, 163. f 
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put on ſuch a military eſtabliſhment, as the tenure in chi- 
was. And here alſo we have again an inſtance, where 
tenure is confeſſedly in ſocage, and yet could not poſſibly 
er have been held by plough-ſervice ; ſince the tenants muſt 
e been citizens or burghers, the ſituation frequently a 
led town, the tenement a ſingle houſe ; ſo that none of 
- owners was probably maſter of a plough, or was able to 
one, if he had it. The free ſocage therefore, in which 
ſe tenements are held, ſeems to be plainly a remnant of 
von liberty; which may alſo account for the great variety 
enſtoms, affecting many of theſe tenements ſo held in an- 
nt burgage : the principal and moſt remarkable of which is 
at called Borough-Engliyh, ſo named in contradiſtinguon as 
ere to the Norman cuſtoms, and which is taken notice of 
Glanvil (w), and by Littleton (x); vis. that the yonngeſt 
v and not the eldeſt, ſucceeds to the burgage tenement on 
death of his father. For which Littleton (y) gives this rea- 
; becauſe the youngeſt ſon, by reaſon of his tender age, 1s 
t ſo capable as the reſt of his brethren to help himſelf. Other 
thors (2) have indeed given a much ſtronger reaſon for this 
ſtom, as if the lord of the fee had antiently a right to break 
ſeventh commandment with his tenant's wife on her 
dding-night z and that therefore the tenement deſcended 
t to the eldeſt, but the youngeſt fon; who was more 
rtanly the offspring of the tenant. But I cannot learn that 
r this cuſtom prevailed in England, tbough it certainly did 
Scotland, (under the name of mercheta or marebeta) till 
liſhed by Malcolm III. (a). And perhaps a more rational 
ount than either may be deduced (though at a ſufficient di- 
nee) from the practice of the Tartars z among whom, ac- 
ding to father Duhalde, this cuſtom of deſcent to the 
ungeſt ſon alſo prevails. That nation is compoſ:d totally 
ſhepherds and herdſmen; and the elder ſons, as ſoon as 
are capable of leading a paſtoral life, migrate from their 
ter with a certain allotment of cattle ; and go to ſeek a new 
| 5 habitation. 


1 ubi ſupra, (x) C 16g, (y) 8 211. (2) 3 Mod. 
f (a) Seid. tit. of bon. 2. 1. 47. Reg. Mag. I. 4. c. 31. 
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Vith the father, is naturally the heir of his houſe, theret h 
ing already provided for. And thus we find that, among iP” 
ny other northern nations, it was the cuſtom for all the M 
but one to migrate from the father, which one became 
heir (b). So that poſſibly this cuſtom, wherever it prevail 
may be the remnant of that paſtoral itate of our Britiſh Mer 


£ 
N 


5% 


German 'anceſtors, which Cæſar and Tacitus deſcribe, - Oct 
ſpecial cuſtoms there are in different burgage tenures : a8 th 
in ſome, the wife ſnall be endowed of all her huſband's te 
ments (c), and not of the third part only, as at the commun 
law : and that, in others, a man might diſpoſe of his tex 
ments by will (d), which, in general, was not permitted 
ter the conqueſt, till the reign of Henry the eighth; thou 
in the Saxon times it was allowable (e). A pregnant pn 
that theſe liberties of ſocage tenure, were fragments of Saut 
liberty. . 8 


TE nature of the tenure in gavelkind affords us a fi 
I} ſtronger argument. It is univerſally known what ſruggl 
Wi the Kentiſhmen made to preſerve their antient liberties ; a 
| with how much ſucceſs thoſe ſtruggles were attended, A 
as it is principally here that we meet with the cuſtom of 
velkind, (though it was and is to be found in ſome parts of 
kingdom) (f) we may fairly conclude that th's was a pat 
thoſe liberties; agreeably to Mr. Selden's opinion, that g 
velkind before the Norman conquei was the general cull 
of the realm (g). The diſtinguiſhing properties of this 
nure are various: ſome of the principal are theſe ; 1. Ti 
tenant is of age ſufficient to aliene his eſtate by feoffmenti 
the age of fifteen (h). 2. The eſtate does not eſcheat in e 
of an attainder and execution for felony ; this maxim bei 
ec the father to the bough, the ſon to the plough (i).“ 5? 


wlll 


(b) Pater cun&os filias adultos a ſepellebat, practer unun ft 
haeredem ſui juris relinquebat. (Walſingh, Upodigm. Neuſtr. - | 
(c) Litt. & 166. (4d) F. 16). (e) Wright, 172. (1% 
32 Hen. VIII. c. 29. Kitch. of courts, 200. (8) I 1 jr 
ante ducis adventum, frequent et uſitata fuit : puſtea carte 1 
ta, ſed privatis quorundam locorum conſuetudinibus alibi pete 
germinans: Cantianis ſelum integra et invielata renal. ( 


leck. J. 2. c. 7.) (h) Limb. Peramb. 624. (i) Lamb. 634 
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places he had a power of deviſing lands by will, beter 
ſtatute for that purpoſe was made (k). 4. The lands de- 
nd, not to the eldeſt, youngeſt, or any one ſon only, but 
ll the ſons together (I); which was indeed antiently the 
{ uſual courſe of deſcent all over England (m), though in 
ticular places particular cuſtoms prevailed, Theſe, among 
er properties, diſtinguiſhed this tenure in a moſt remark- . 
e manner: and yet it is ſaid to be only a ſpecies of a ſocage 
ure; modified by the cuſtom of the country; the lands be- 
holden by ſuit of caurt and fealty, which is a ſervice in its 
ure certain (n). Wherefore, by a charter of king John (o), 
bertarch-biſhop of Canterbury was authorized to exchange 
gavelkind tenures holden of the ſee of Canterbury into te- 
es by knight- ſervice; and by ſtatute 31 Hen. VIII. c. 3. 
dilgavelling the lands of divers lords and gentlemen in the 
Inty of Kent, they are directed to be deſcendible for the 
tre like other lands, which were never holden by ſerwice of. 
zz. Now the immunities which the tenants in gavelkind 
oyed were ſuch, as we cannot conceive ſhould be conferred 
on mere ploughmen, or peaſants : from all which I think it 
biciently clear, that tenures in free ſocage are in general of 
obler original than is aſſigned by Littleton, -and after him 
the bulk of our common lawyers. 


AVING thus diftributed and diſtinguiſhed the ſeveral ſpe- 
of tenure in free ſocage, I proceed next to ſhew that this 
p partakes very ſtrongly of the feodal nature, Which may 
bably ariſe from its antient Saxon original; ſince (as was 
ore obſerved) (p) feuds were net unknown among the Sax- 
, though they did not form a part of their military policy, 
weredrawn out into ſuch arbitrary conſequences as among 
Normans, It ſeems therefore reaſonable to imagine, that 
ge tenure exiſted in much the ſame ſtate before the con- 
lt as after: that in Kent it was preſerved with a high 
6 25 our hiſtorians inform us it was; and that the reſt of 
| the 


0 F. N. B. 198. Cro. Car. 561. (1) Litt. 8 210. (m) Glan- 
7. c. 3. 3. (n) Wright, 4 mos (o) Spelm. _ vet, leg. 
E103 N 5 
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the ſocage tenures diſperſed through England eſcaped the g 
neral fate of other property, partly out of favour and affeg; 
to their particular owners, and partly from their own ing 
ficancy : ſince I do not apprehend the number of ſocage 
nures ſoon after the conqueſt to have been very conſide 
nor their value by any means large; till by ſucceſſive chat 
of enfranchiſement granted to the tenants, which are pull 
cularly mentioned by Britton (q), their number and yaluch 
gan to {well ſo far, as to make a diſtinct, and juſtly enmt 
part of our Engliſh ſyſtem of tenures. | 


HowEVER this may be, the tokens of their feodal orig 
will evidently appear from a ſhort compariſon of the incide 
and conſequences of ſocage tenure with thoſe of tenure in d 
valry ; remarking their agreement or difference as we; 


along. 


1. IN the firſt place, then, both were held of ſupe 
lords ; of the King as lord paramount, and ſometimes d 
ſubje& or meſne lord between the king and the tenant. 


2. BuTH were ſubject to the feodal return, render, 
or ſervice, of ſome ſort or other, which aroſe from a ſuppi 
tion of an original grant from the lord to the tenant. In. 
military tenure, or more proper fend, this was from its 
ture uncertain; ſocage, which was a feud of the impm 
kind, was certain, fixed, and determinate, (though pe 
nothing more than bare fealty) and ſo continues to this 


3. Bor were, from their conſtitution, univerſally ful 
(over and above all other renders)to the oath of fealty, or 
tual bond of obligation between the lord and tenant ( 
Which oath of fealty uſually draws after it ſuit to the lt 
court. And this oathevery lord, of whom tenants are hol 
at this day, may and ought to call upon his tenants to tak 
his court baron : if it be only for the reaſon given by Lit 
ton (s), that if it be neglected, it will by long e 


(40 c. GG. [ Lit. , (s) F. 139 
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egrow out of memory (as doubtleſs it frequently has) Wy 
er the land be holden of the lord or not; and ſo he may 
he his ſeignory, and the profit which may accrue to 88 by 
ſcheats and other contingencies (t). 


. Tas tenure in ſocage was ſubject, of common right, to 

; for knighting the ſon and marrying the eldeſt daugh- 
(o): which were fixed by the ſtatute Weſtm. 1. c. 36. at 
b.. for every 201, per annum ſo held; as in knight-ſervice, 
bele aids, as in tenure by chivalry, were originally mere 
nerolences, though afterwards claimed as matter of right; 
it were all aboliſhed by the any 12 Car, II. 


„ RELIEF is due upon ſocage 8 as well as upon te- 
rein chivalry; but the manner of taking it 1s very « different, 
e relief on a knight's fee was l. or one quarter of the ſup- 
ſed value of the land ; but a ſocage relief 1s one year's rent 
render, payable by the tenant to the lord, be the ſame ei- 
er great or ſmall (w); and therefore Bracton (x) will not 
low this to be properly a relief, but quacdam praegflatio loco 
evi in recognitionem domini. So too the ſtatute 28 Edw. 
c. 1. declares, that a free ſokeman ſhall give 20 relief, but 
ll double his rent after the death of his anceſtor, according 
that which he hath uſed to pay his lord, and ſhall not be 
ved above meaſure. Reliefs in knight- ſervice were only 
_ if the heir at the death of his anceſtor was of full 
but in ſocage they were due, even though the heir was 
er age, becauſe the lord has no wardſhip over him (y). 
he fatute of Charles II. reſerves the reliefs incident to ſo- 
ge tenures; and therefore, wherever lands in fee ſimple ave 
den by a rent, relief is ſtill due of common right upon the 
ath of the tenant (2). 


6. Pas 


t) Eo maxime precflendum e, ne dubium redda tur jus domini 
velta te temporis abſcuretur. Cor vin. jus * i, „ 
Co. Litt. 91. (w) Litt. $. 126. (x) . „ . 
| itt, h. 127. (2) Lev, 148. 
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6. PRIMER ſeiſin was incident to the king's ſocage tea 
in capite, as well as to thoſe by knight- ſervice (a). Butt, 


other feodal burthens, intirely aboliſhed by the ſtatute. 


7. WARDSHIP is alſo incident to tenure in ſocage: butt 

a nature very different from that incident to knight-ſeriia 

For if the inheritance deſcend to an infant under fourteen, i 

wardſhip of him does not, nor never did, belong to the lu 

of the fee; becauſe, in this tenure no military or other pt 

ſonal ſervice being required, there was no occaſion for th 

lord to take the profits, in order to provide a proper ſubftitut 

for his infant tenant : but his neareſt relation (to whom thei 
heritance cannot deſcend) ſhall be his guardian in ſocage, al 

have the cuſtody of his land and body-till he arrives at they 

of fourteen, The guardian muſt be ſuch a one, to whom fl 

inheritance by no poſſibility can deſcend ; as was fully a 

plained, together with the reaſons for it, in the former bol 

of theſe commentaries (b). At fqurteen this wardſhip in focay 

ceaſes; and the heir may ouſt the guardian, and call him 

account for the rents and profits (c): for at this age the la 

ſuppoſes him capable of chuſing a guardian for himſelf. 
was in this particular, of wardſhip, as alſo in that of mx 
riage, and in the certainty of the render or ſervice, that ti 
ſocage tenures had ſo much the advantage of the military ons 
But as the wardſhip ceaſed at fourteen, there was this advat 
tage attending it; that young heirs, being left at ſo tender 
age to chuſe their own guardians till twenty one, they mig 
make an improvident choice. Therefore, when almoſt 4 
the lands of the kingdom were turned into ſocage tenures, 
ſame ſtatute 12 Car. II. c. 24. enacted, that it ſhould bel 
the power of any father by will to appoint a guardian, till 
child ſhould attain the age of twenty one. And, if no ſi 
appointment be made, the court of chancery will frequenl 
interpoſe, and name a guardian, to prevent an infant i 
from improvidently expoſing himſelf to ruin. * 
| | g. Ma 


(a) Co. Litt. 97. (b) page 461. (e) Litt. F. 123 Co. Lit. 
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8. MARRIAGE, or the valor marittagii, was not in ſocage 
enure any perquiſite or advantage to the guardian, but ra- 
her the reverſe. For, if the guardian married his ward under 
e age of fourteen, he was bound to aceount to the ward for 
he value of the marriage, even though he took nothing for 
t, unleſs he married him to advantage (d). For the law, in 
wour of infants, is always jealous of guardians, and there- 


id, but alſo for what they uight, receive on the infant's be- 
alf; leſt by ſome colluſion the guardian ſhould have received 
he value, and not brought it to account : but the ſtatute 
wing deſtroyed all values of marriages, this doctrine of 
ourſe hath ceaſed with them. At fourteen years of age the 
vard might have diſpoſed of himſelf in marriage, without any 
onſent of his guardian, till the late act for preventing clan- 
leſtine marriages. Theſe doctrines of wardſhip and marriage 
a ſocage tenure were ſo diametrically oppoſite to thoſe in 
night-ſervice, and ſo entirely agree with thoſe parts of king 
:dward's laws, that were reſtored by Henry the firſt's char- 
er, as might alone convince us that ſocage was of a higher 
original than the Norman conqueſt, 


9. FINES for alienations were, I apprehend, due for lands 
bolden of the king in capite, by ſocage tenure, as well as in 
aſe of tenure by knight- ſervice: for the ſtatutes that relate to 
us point, and fir Edward Coke's comment on them (e), ſpeak 
generally of all tenants in capite, without making any diſ- 
inction; though now all fines for alienation are demoliſhed 
y the ſtatute of Charles the ſecond. 


10. ESCHEATS are equally incident to tenure in ſocage, 1 s 
& were to tenure by knight-ſervice ; except only in gavel- 
nd lands, which are (as is before- mentioned) ſubject to no 
cheats for felony, though they are to eſcheats for want af 
irs (f). | 5 

Vol. II. E Tus 


0) Litt. & 123. (e) 1 Inft, 43. 2 Inf}. 65, 66, 6 (f) 
ilght, 210. - 


ore in this caſe it made them account, not only for what they 
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Tuus much for the two grand ſpecies of tenure, unde 

which almoſt all the free lands of the kingdom were holden ti 
the reſtoration in 1660, when the former was aboliſhed an 
ſunk into the latter : ſo that lords of both ſorts are now holda 
by the one univerſal tenure of free and common ſocage. 


THE other grand diviſion of tenure, mentioned by Brads 
as cited in the preceding chapter, is that of villenage, as con. 
tradiſtinguiſned from liberum tenementum, or frank tenum 
And this (we may remember) he ſubdivides into two claſſy 
pure and privileged, villenage : from whence have ariſen tw 
other ſpecies of our modern tenures. 


III. FROM the tenure of pure villenage have ſprung ou 
preſent copyhold tenures, or tenure by copy of court roll at th 

will of the lord: in order to obtain a clear idea of which, ii 
will be previouſly neceſſary to take a ſhort view of the org” 
nal and nature of manors. | 
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Mam oxs are in ſubſtance as antient as the Saxon conſt 
tion, though perhaps differing a little, in ſome immaterial ci 
cumſtances, from thoſe that exiſt at this day (g): juſt as m th 
obſerved of feuds, that they were partly known to our * r pt 
tors, even before the Norman conqueſt. A manor, nam un 
rium, a manendo, becauſe the uſual reſidence of the owe c: 
ſeems to have been a diſtri of ground, held by lords or grep"! 
perſonages ; who kept in their own hands fo much land if 
was neceſſary for the uſe of their families, which were cala at 
terrae dominicales, or demeſne lands; being occupied by ti reo 
lord, or dominus manerii, and his ſervants. The other, f 
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tenemental, lands they diſtributed among their tenants; wid Ver. 
from the different modes of tenure were called and diftinguil lord 
ed by two different names. Firſt, book-land, or charter. n al t 
which was held by deed under certain rents and free ſerviah, | 
and in effect differed nothing from free ſocage lands (h) b | us 

i em u 


} 


ety 


(g) Co. Cop. F. 2, & 10.  (h) Co. Cop. F. 3. th, tl 
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rom hence have ariſen all the freehold tenants which hold of 


articular manors, and owe ſuit and ſervice to the ſame. The 


ther ſpecies was called folk-land, which was held by no aſ- 
rance in writing, but diſtributed among the common folk or 
eople at the pleaſure of the lord, and reſumed at his diſcre- 
on; being indeed land held in villenage, which we ſhall pre- 
ntly deſcribe more at large. The reſidue of the manor, be- 
e uncultivated, was termed the lord's waſte, and ſerved 
r public roads, and for common paſture to the lord and his 
nants. Manors were formerly called baronies, as they ſtill 
e lordſnips: and each lord or baron was empowered to hold 
domeſtic court, called the court- baron, for redreſſing miſ- 
meſnors and nuſances within the manor, and for ſettling diſ- 
tes of property among the tenants. This court is an inſe- 
rable ingredient of every manor; and if the number of ſui- 
s ſhould fo fail, as not to leave ſufficient to make a jury or. 
mage, that is, two tenants at the leaſt, the manor itſelf is 


DEFORE the ſtatute of quia emptores, 18 Edw. I. the king's 
ater barons, who had a large extent of territory held un- 
the crown, granted out frequently ſmaller manors to infe- 
r perſons to be held of themſelves ; which do therefore now 
tinue to he held under a ſuperior lord, who is called in 
h cafes the lord paramount over all theſe manors : and his 
pnory is frequently termed an honour, not a manor, eſpeci- 
if it hath belonged to an antient feodal baron, or hath 
n at any time in the hands of the crown. In imitation 
reof, theſe inferior lords began to carve out and grant to 
1s ſtill more minute eſtates, to be held as of themſelves, 
vere ſo proceeding downwards ix infinitum; till the ſupe- 
lords obſerved, that by this method of ſubinfeudation they 
al their feodal profits, of wardſhips, marriages, and eſ- 
its, which fell into the hands of theſe meſne or middle 
„ wao were the immediate ſuperiors of the terre-tenant, 
um who occupied the land. This occaſioned the ſtatute 
elm, 3. or quia emptores, 18 Edw. I. to be made; which 
b, that upon all ſales or feoffments of land, the feoffee 
E 2 mall 
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ſhall hold the ſame, not of his immediate feoffor, but of th 
chief lord of the fee, of whom ſuch feoffor himſelf held it 
And from hence it is held, that all manors exiſting at thi 
day, muſt have exiſted by immemorial preſcription; or x 
leaſt ever ſince the 18 Edw. I. when the ſtatute of quia em. 
tores was made. For no new manor can have been create 
ſince that ſtatute : becauſe it is eſſential to a manor, that ther 
be tenants who hold of the lord, and that ſtatute enadcts, thy 
for the future no ſubject ſhall create any new tenants to hol 
of: himſelf. / | er 


- Now with regard to the folk-land, or eſtates held in nl. 
lenage, this was a ſpecies of tenure neither ſtrictly feod 
Norman, or Saxon; but mixed and compounded of then 
all (i): and which alſo, on account of the heriots that uſual 
attend it, may ſeem to have ſomewhat Daniſh in its compo 
tion. Under the Saxon government there were, as fir Wi 
liam Temple ſpeaks (k), a ſort of people in a condition 
downright ſervitude, uſed and employed in the moſt fem 
works, and belonging, both they, their children, and eff 
to the lord of the ſoil, like the reſt of the cattle or ſtock un 
it. Theſe ſeem to have been thoſe who held what was cal 
the folk-land, from which they were removeable at the lo 
pleaſure. On the arrival of the Normans here, it ſeems1 
improbable, that they, who were ſtrangers to any other ti 
a feodal ſtate, might give ſome ſparks of enfranchiſemen m h: 
ſuch wretched perſons as fell to their ſhare, by admit 
them, as well as others, to the oath of fealty; which lx n 
ferred a right of protection, and raiſed the tenant to a kind 
ſtate ſuperior to downright ſlavery, but inferior to "i... f 
other condition (1). This they called villenage, and tle 
nants villeins, either from the word w2lzs, or elſe, as fir 0 
ward Coke tells us (m), à villa; becauſe they lived chief 
villages, and were employed in ruſtic works of the moſt 
did kind: like the Spartan helotes, to whom alone the cul 


of the lands was conſigned ; their rugged maſters, kn) Li 
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orthern anceſtors, eſteemed war the only honourable em- 
ployment of mankind. | | 


Tusk villeins, belonging particularly to lords of manors, 
ere either villeins regardant, that is, annexed to the manor 
xr land; or elſe they were in groſs, or at large, that is, an- 
exed to the perſon of the lord, and transferrable by deed from 
he owner to anather (n). They could not leave their lord 
vithout his permiſſion; but, if they ran away, or were pur- 
vined from him, might be claimed and recovered by action, 
ike beaſts or other chattels. They held indeed ſmall portions 
f land by way of ſuſtaining themſelves and families; but it 
28 at the mere will of the lord, who might diſpoſſeſs them 
henever he pleaſed; and it was upon villein ſervices, that 
„ to carry out dung, to hedge and ditch the lord's demeſnes, 
d any other the meaneſt offices (o): and their ſervices were 
ot only baſe, but uncertain both as to the time and quan- 
ity (p). A villein, in ſhort, was in much the ſame ſtate with 
„as lord Moleſworth (q) deſcribes to be that of the boors in 
Denmark, and Stiernhook (r) attributes alſo to the fraals or 
aves in Sweden; which confirms the probability of their be- 
gin ſome degree monuments of the Daniſh tyranny. A vil- 
in could acquire no property either in lands or goods : but, if 
e purchaſed either, the lord might enter upon them, ouſt the 
illein, and ſeiſe them to his own uſe, unleſs he contrived to 
poſe of them again before the lord had ſeiſed them; for the 
Id had then loſt his opportunity (s). 


Iv many places alſo a fine was payable to the lord, if the 


nl ein preſumed to marry his daughter to any one without 
1 from the lord (t): and, by the common law, the lord 
the ght alſo bring an action againſt the huſband for damages 


thus purloining his property (u). For the children of vil- 
ns were alſo in the ſame ſtate of bondage with their parents; 
SJ: | whence 


fa) Litt. §. 181. (o) Ibid. & 172. (p) Ille gui tenet in 
ares faciet quicquid ei praeceptum fuerit, nec ſcire debet ſera 
ls ſacere del et in cr aſtine, et ſemper tenebitur ad incerta. (Brac- 
8 J. 4. tr. 1. c. 28.) e.. (r) de jure Sueonum J. 2. 
% (%) Lütt. §. 177. (t) Co. Litt. 140. (u) Litt. §. 202. 
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that partus ſequitur ventrem. Rut no baſtard could be hon 


either expreſs or implied: expreſs; as where a man grantil 
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whence they were called in Latin, aativi, which gave ri 
to the female appellation of a villein, Who was called 
neiſe (w). In caſe of a marriage between a freeman and! 
neife, or a villein and a freewoman, the iſſue followed th 
condition of the father, being free if he was free, and ville 
if he was villein; contrary to the maxim of the civil lay 


a villein, becauſe by another maxim of our law he is ulla 
filius; and as he can gain nothing by inheritance, it wen 
hard that he ſhould 4% his natural freedom by it (x), Th 
law however protected the perſons of villeins, as the king\ 
ſubjects, againſt atrocious injuries of the lord: for he nig 
not kill, or maim his villein (y); though he might heat hin 
with impunity, fince the villein had no action or remedy 
law againſt his lord, but in caſe of the murder of his anceſta, 
or the maim of his own perſon. Neifes indeed had alſoan ge 
peal of rape, in caſe the lord violated them by force (i). 


VILLEINS might be enfranchiſed by manumiſſion, whichi 


to the villein a deed of manumiſſion (a): implied; as bert 
man bound himſelf in a bond to his villein for a ſum of mong 
granted him an annuity by deed, or gave him an eſtate inſe 
for life, or years (b); for this was dealing with his villena 
the footing of a freeman; it was in ſome of the inſtances gi 
ing him an action againtt his lord, and in others veſting 
ownerſhip in him entirely inconſiſtent with his former ſtated 
bondage, So alſo if the lord brought an action againit 
villein, this enfranchiſed him (e); for, as the lord mig 
have a ſhort remedy againſt his villein, by ſeiſing his goo 
(which was more than equivalent to any damages he-couldn 
cover) the law, which is always ready to catch at any tlil 
in favour of liberty, preſumed that by bringing this action! 


meant to ſet his villein on the ſame footing with himſelf, | 
| 5 theref on 


Litt. §. 187. Ibid. S. 187. 188, (% Bid ih 
200 4% 5 f Pa : 92 $ 204, (0b) § % 
6 (e) F. 208. ” | 
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tuerefore held it an implied manumiſſion. But, in caſe the 
1rd indicted him for felony, it was otherwiſe ; for the lopd 
could not inflict a capital pumiſhment on his villein, without 
calling in the aſſiſtance of the law. 


VitL.LEINS, by this and many other means, in proceſs of 
time gained a conſiderable ground on their lords; and in par- 
ticular ſtrengthened the tenure of their eſtates to that degree, 
that they became to have in them an intereſt in many places 
full as good, in others better than their lords. For the good- 
nature and benevolence of many lords of manors having, time 
ut of mind, permitted their villeins and their children-to en- 
joy their poſſeſſions without interruption, in a regular courſe 

ff deſcent, the common law, of which cuſtom is the Efe, 
ow gave them title to preſcribe againſt their lords ; and, on 
xerformance of the ſame ſervices, to hold their lands, in 
ſpite of any determination of the lord's will. For, though in 
general they are (till ſaid to hold their eſtates at the will of the 
ad, yet it is ſuch a will as is agreeable to the cuſtom of the 
nanor; which cuſtoms are preſerved and evidenced by the 
olls of the ſeveral courts baron in which they are entered, or 
ept on foot by the conſtant immemorial uſage of the ſeveral 
nanors in which the lands lie. And, as ſuch tenants had no- 
lung to ſhew for their eſtates but theſe cuſtoms, and admiſſi- 
ns in purſuance of them, entered on thoſe rolls, or the co- 
is of ſuch entries witneſſed by the ſteward, they now began 
o be called ſenants by copy of court roll, and their tenure itſelf 
copybald (d). | 


THUS copyhold tenures, as fir Edward Coke obſerves (e), 
though very meanly deſcended, yet come of an antient houſe; 
Ir, from what has been premiſed it appears, that copyholders 
£m truth no other but villeins, who, by a long ſeries of im- 
morial encroachments on the lord, have at laſt eſtabliſhed a 
tomary right to thoſe eſtates, which before were held ab- 
utely at the lord's will. Which affords a very ſubſtantial 

E 4 | reaſon 


(d) F. N. B. i. fee 


reaſon for the great variety of cuſtoms that prevail in differen 
manors, with regard both to the deſcent of the eſtates and 
the privileges belonging to the tenants. And theſe encrox 
ments. grew to be ſo univerſal, that when tenure in villenage 
was virtually aboliſhed, (though copyholds were reſerved) by 
the ſtatute of Charles IT. there was hardly a pure villein lefti 
the nation. For fir Thomas Smith (f) teſtifies, that in il 
his time, (and he was ſecretary to Edward VI.) he never kney 
any villein in groſs throughout the realm; and the few yi. 
leins regardant that were then remaining were ſuch only a 
had belonged to the biſhops, monaſteries, or other eccleſiaſt. 
cal corporations, in the preceding times of popery. Forte 
tells us, that © the holy fathers, monks, and friars, had nt! 
« their confeſſions, and eſpecially in their extreme and deadly tt 
« fickneſs, convinced the laity how dangerous a practice i 
« was, for one chriſtian man to hold another in bondage: f 
« that temporal men, by little and little, by reaſon of thi 
« terror in their conſciences, were glad to manumit all ther 
« yilleins. But the ſaid holy fathers, with the abbots and 
« priors, did not in like ſort by theirs; for they alſo had 
« ſcruple in conſcience to empoveriſh and deſpoil the churdf 
0 ſo much, as to manumit ſuch as were bond to their churche 
« or to the manors which the church had gotten ; and i 
« kept their villeins till.” By theſe ſeveral means the g 


nerality of villeins in the kingdom have long ago ſprouted i lat 
into copyholders : their perſons being enfranchiſed by manu ve! 
miſſion or long acquieſcence; but their eſtates, in ſtridtuehi att 
remaining ſabje& to the ſame ſervile conditions and fore ie 
tures as before, though, in general, the villein ſervices teri 
uſually commuted for a ſmall pecuniary quit-rent (g). to b 
| , \ aftc 
| * cuſt 

(f) common wealth, p. 3. c. 10. (8) In ſome manner i p! 
copy holders were bound to perform the molt ſervile offices, 11... 
hedge and ditch the lord's grounds, to lop his trees, to reap bis cot * 
and the like; the lord uſually finding them meat and drink, il &, 
ſometimes (as is {till the uſe in the highlands of Scotland) 3 f lein 
ſtrell or piper for their diverſion, [Rot. Maner. de Edgware bole 


Midd.) As in the kingdom of Whidah, on the flave coal 
Africa, the people are bound to cut and carry in the king s 0 
trom off his demeſne lands, and are attended by muſic during 
the time of their labour, (Mod. Un. Hiſt..xvi, 429): 
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As a farther conſequence of what has been premiſed, we 
may colle& theſe two main principles, which are held (h) to 
be the ſupporters of a copyhold tenure, and without which it 
cannot exiſt; 1. That the lands be parcel of, and fituate 
within, that manor, under which it is held. 2. That they 
have been demiſed, or demiſable, by copy of court roll im- 
memorially. For immemorial cuſtom is the life of all tenures 
by copy; ſo that no new copyhold can, ſtriftly ſpeaking, be 
granted at this day. 


Is ſome manors, where the cuſtom hath been to permit 
the heir to ſucceed the anceſtor in his tenure, the eſtates are 
y led copyholds of inheritance; in others, where the lords 
have been more vigilant to maintain their rights, they remain 
copyholds for life only: for the guitom of the manor has in 
both caſes ſo far ſuperſeded the will of the lord, that, pro- 
vided the ſervices be performed or ſtipulated for by fealty, he 
cannot, in the firſt inſtance, refuſe to admit the heir of his 
tenant upon his death ;. nor, in the ſecond, can he remove 
W his preſent tenant ſo long as he lives, though he holds nomi- 
nally by the precarious tenure of his lord's will. 


Taz fruits and appendages of a copyhold tenure, that it 
hath in common with free tenures, are fealty, ſervices, (as 
well in rents as otherwiſe) reliefs, and eſcheats. The two 
latter belong only to copyholds of inheritance; the former to 
thoſe for life alſo. But, beſides theſe, copyholds have alſo 
teriots, wardſhip, and fines. Heriots, which Ithink are agreed 
to be a Daniſh cuſtom, and of whick we ſhall ſay more here- 
after, are a render of the beſt beaſt or other good (as the 
cuſtorn may be) to the lord on the death of the tenant. This 
play a relic of villein tenure ; there being oviginally leſs 
rd hip in it, when all the goods and chattels belonged 
to tie lord, and he might have ſeiſed them even in the vil- 
lein lifetime. Theſe are incident to both ſpecies of copy- 
bold, but wardſhip and fines to thoſe of inheritance only. 
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(h) Co. Litt, 58. 
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removing, as far as poſſible, every real badge of ſlavery frat 


neally deſcended from it. 
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Wardſhip, in copyhold eſtates, partakes both of that in c 
valry and that in ſocage. Like that in chivalry, the lordi 
the legal guardian; who uſually aſſigns ſome relation of f 
infant tenant to act in his ſtead : and he, like guardian 
ſocage, 1s accountable to his ward for the profits. Of fing 
ſome are in the nature of primer ſeiſins, due on the death 
each tenant, others are mere fines for alienation of the land 
in ſome manors only one of theſe ſorts can be demand 
in ſome both, and in others neither. They are ſometimes ; 
bitrary and at the will of the lord, ſometimes fixed 
cuſtom : but, even when arbitrary, the courts of law, in ff 
vour of the liberty of copyholders, have tied them downt 
be reaſonable in their extent; otherwiſe they might amou 
to a diſheriſon of the eſtate, No fine therefore is allowed 
be taken upon deſcents and alienations, (unleſs in particu 
circumſtances) of more than two years improved value 
the eftate (i). From this inſtance we may judge of the f 
vourable diſpoſition that the law of England, (which is a li 
of liberty) hath always ſhewn to this ſpecies of tenants; | 


them, however ſome nominal ones may continue. It fu 
fered cuftom very early to get the better of the expreſs term 
upon which they held their lands; by declaring, that f 
will of the lord was to be interpreted by the cuſtom of ti 
manor : and, where no cuſtom has been ſuffered to growl 
to the prejudice of the lord, as in this caſe of arbitrary find 
the law itſelf interpoſes in an equitable method, and will nf 
fuffer the lord to extend his power fo far, as to diſinherit b 
renant. 


Tus much for the antient tenure of pure villenage, 1 
the modern one of copyhol at the will of the lord, which 


IV. THERE is yet a fourth ſpecies of tenure, deſcribed g 
Bracton under the name ſometimes of privileged villen 
and ſometimes of willein-ſocage. This, he tells us (x), [ud 


a 


(i) 2 Ch. Rep. 134. (k) J. 4. tr. 1. c. 28. 


——_— 
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; has been held of the kings of England fr 

onwards; that the tenants herein © villana. faciunt ſer di- 
, ſed certa et determinata; that they cannot aliene or 
nofer their tenements by grant or feoffment, any more than 
ure villeins can; but muſt ſurrender them to the lord or 


om theſe circumſtances we may collect, that what he here 
ſcribes is no other than an exalted ſpecies of copyhold, ſub- 


hich, as partaking of the baſeneſs of villenage in the nature 

its ſervices, and the freedom of ſocage in their certainty, 
has therefore given a name compounded out of both, and 
alls it villanum ſocagium. | | 


AnTiENT demeſne conſiſts of thoſe lands or manors, 
hich, though now perhaps granted out to private ſubjects, 
Were actually in the hands of the crown in the time of Ed- 
ard the confeſſor, or William the conqueror; and ſo ap- 
ar to have been by the great ſurvey in the exchequer called 
omeſday book (1). The tenants of theſe lands, under the 
own, were not all of the ſame order or degree. Some of 
em, as Britton teſtifies (m), continued for a long time pure 
d abſolute villeins, dependent on the will of the lord: and 
ole who have ſucceeded them in their tenures now differ 
om common copyholders in only a few points (n). Others 
ce in great meaſure enfranchiſed by the royal favour: be- 


e better ſort of villein ſervices, but thoſe determinate and 
rtain;z as, to plough the king's land, to ſupply his court 
uh proviſions, and the like; all of which are now changed 
to pecuniary rents : and in conſideration hereof they had 
any immunities and privileges granted to them (o); as to 
the right of their property in a peculiar court of their 
n, called a court of antient demeſne, by a peculiar proceſs 
nominated a writ of right cloſe (p): not to pay toll or 
5e; not to be put on juries, and the like (q). 
| THESE 


) P. N. B 144. (me. 66. (n) F. N. B. 228. 
(0) 4 laſt, 269. (p) F. N. B. 11. (q) Did. 14. 


the conqueſt 


-ward, to be again granted out and held in villenage. And 


ling at this day, wiz. the tenure in antient demeſne z ta 


g only bound in reſpect of their lands to perform ſome of 


xs; not to contribute to the expenſes. of knights of the 
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THESE tenants therefore, though their fenure be abb. 
lutely copyhold, yet have an 7ztereft equivalent to a freehold 
for, though their ſervices were of a baſe and villenous ori. 
nal (r), yet the tenants were eſteemed in all other reſpefts fy 

be highly privileged villeins ; and eſpecially in this, that thei 
ſervices were fixed and Aer that they could ng 
be compelled (like pure villeins) to relinquiſh theſe tenement 
at the lord's will, or to hold them againſt their own: « / 
zdeo, fays Brafton, dicunter liberi.“ Britton alſo, from fuck 
their freedom, calls them abſolutely ſotemans, and their tenum 
fokemeanries ; which he deſcribes (s) to be“ lands and tene 
« ments, which are not held by knight-ſervice, nor by gran 
« ſerjeanty, nor by petit, but by ſimple ſervices, being 281 
de were lands enfranchiſed by the king or his predeceſſors from 
e their antient demeſne. And the ſame name is alſo give 
them in Fleta (t). Hence Fitzherbert obſerves (u), that ng 
lands are antient demeſne, but lands holden in ſocage: that i 
not in free and common ſocage, but in this amphibious, ſubot 
dinate claſs, of villein-ſocage. And it is poſſible, that as thi 
ſpecies of ſocage tenure is plainly founded upon predial (er 
vices, or ſervices of the plough, it may have given cauſe te 
imagine that all ſocage tenures aroſe from the ſame original 
for want of diſtinguiſhing, with Bra&on, between free · ſocag 
or tocage of frank-tenure, and villein-ſocage or ſocage of u g. 
tient demeſue. pray 


_ LanDs holden by this tenure are therefore a ſpecies 0 
copyhold, and as ſuch preſerved and exempted from the opt 
ration of the ſtatute of Charles II. Vet they differ fron 
common copyholds, principally in the privileges before- men. r | 
tioned : as alſo they differ fiom freeholders by one eſpect 
mark end tin&ure of villenage, noted by Bracton and it 
maining to this day; vg. that they cannot be convey 
from man to man by the g.neral common law conveyanc 
of feoffment, and the reſt; but muſt paſs by ſurrender | 


the lord or his ſteward, in the manner of common 7 % K 
holds 


(e) Gilb. hiſt. of the exch, 16. & 30. (s) e. 66. () U 
ai. N. B. 15. | | 
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olds; yet with this difference (w), that, in the ſurrenders 
f theſe lands in antient demeſne, it is not uſed to ſay . to hold 
at the auill of the lord” in their copies, but only * to hold 
vba to tbe cuſtom of the manor.” 


T uus have we taken a compendious view of the principal 
fundamental points of the doctrine of tenures, both an- 
ent and modern, in which we cannot but remark the mutual 
nnexion and dependence that all of them have upon each 
her. And upon the whole, it appears, that, whatever changes 
dalterations theſe tenures have in proceſs of time undergone, 
om the Saxon æra to the 12 Car. II. all lay tenures are now 
effect reduced to two ſpecies; free tenure in common ſo- 
pee, and * tenure 7 copy of court roll, 


| MENTIONED lay tenures only; becauſe there i is ſtill be- 
ind one other ſpecies of tenure, reſerved by the ſtatute 
Charles II. which is of a * nature, and called the te- 
qure in frank-almoign. 


V. TENURE in frankalmoign, in libera eleemoſynd, or free 
ms, is that, whereby a religious corporation, aggregate or 
le, holdeth lands of the donor to theni and their ſucceſſors 
rever (x). The ſervice, which they were bound to render 
r theſe lands was not certainly defined: but only in general 
pray for the ſouls of the donor and his heirs, dead or alive: 
d therefore they did no fealty, (which is incident to all other 
Prices but this) (y) becauſe this divine ſervice was of a higher 
d more exalted nature (z.) This is the tenure, by which 
oft all the antient monaſteries and religious houſes held 

ar lands; and by which the parochial clergy, and very 
ny eccleſiaſtical andeleemoſynary foundations, hold them 
this day (a); the nature of the ſervice being upon the re- 
mation altered, and made conformable to the purer doc- 
trines 


0 Kitchen on courts, 194. (x) Lite. $. 133. 6 . 
(2) 16id, 135. (a) Bracton. J. 4. fr. 1. c. 28. &. 
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trines of the church of England. It was an. old Saxon tenur; 
and continued under the Norman revolution, through f 
great reſpect that was ſhewn to religion and religious men i 
antient times. Which is alſo the reaſon that tenants in frank 
almoign were diſcharged of all other ſervices, except the i 
noda neceſſitas, of repairing the highways, building caftly 
and repelling invaſions (b): juſt as the Druids, among th 
antient Britons, had omnium rerum immunitatem (c). An 
even at preſent, this is a tenure of a nature very diſtin fro 
all others ; being not in the leaſt feodal, but merely ſpiritui 
For if the ſervice be neglected, the law gives no remedy h 
diſtreſs or otherwiſe to the lord of whom the lands are holden 
but merely a complaint to the ordinary or viſitor to corre 
it (d). Wherein it materially differs from what was call 
tenure by divine ſervice: in which the tenants were oblige 
to do ſome ſpecial divine ſervices in certain; as to ſing 
many maſſes, or diſtribute ſuch a ſum in alms, and the lik 
which, being expreſlly defined and preſcribed, could withn | 
kind of propriety be called free alms; eſpecially as for thi 
if unperformed, the lord might diſtrein, without any con 
plaint to the viſitor (e). All ſuch donations are indeed no 
out of uſe: for, ſince the ſtatute of quia emprores, 18 Edw, 
none but the king can give lands to be holden by thus t 
nure (f). So that I only mention them, becauſe frania 
moign is excepted by name in the ſtatute of Charles II. un 
therefore ſubſiſts in many inſtances at this day. Which Wi: 
all that ſhall be remarked concerning it; herewith concludi | 
our obſervations on the nature of tenures. 


(b) Seld. Fan. 1. 42. (e) Cafar de bell, Gall. I. b. .. 
(d) Litt. §. 136. (e) Ibid, 137. (f) Ibid, 140 
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CHAPTER THE SEVENTH. 


or FREEHOLD ESTATES, or 
INHERITANCE. 


HE next objects of our diſquiſitions are the nature and 
properties of eſtates. An eſtate in lands, tenements, 
$ hereditaments, ſignifies ſuch intereſt as the tenant hath 
then: fo that if a man grants all hig eftate in Dale to A and 
tue beirs, every thing that he can poſſibly grant ſhall paſs 
cou ereby (a). It is called in Latin, fatus ; it ſignifying the 
| nod tion, or circumſtance, in which the owner ſtands, with 
V. ard to his property. And, to aſcertain this with proper 
us eciion and accuracy, eſtates may be conſidered in a three. - 
advice: firſt, with regard to the quantity intereft which the 
. ant has in the tenement : ſecondly, with regard to the 
ich at which that quantity of intereſt is to be enjoyed: and 
ud il, with regard to the number and connexions of the 
ants, | fo 


like 


FT, with regard to the quantity of intereft which the 
nant las in the tenement, this is meaſured by its duration 
extent, Thus, either his right of poſſeſſion is to ſubſiſt 
an uncertain period, during his own life, or the life of 
aher man; to determine at his own deceaſe, or to remain 
tis deſcendants after him: or it is circumſcribed within a 
tm number of years, months, or days: or, laſtly, it is 
Mite and unlimited, being veſted in him and his repreſenta- 
tives 


„k. 


bn 


(a) Co. Litt. 345. 
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tives for ever. And this occaſions the primary diviſion of eſtatt 
into ſuch as are freehold, and ſuch as are leſs than freebcl, 


AN eſtate of freehold, liberum tenementum, or franktene. 
ment, is defined by Britton (b) to be“ the peſſaſſon of th 
& foil by a freeman. And St. Germyn (c) tells us, that «the 
&« poſſeſſion of the land is called in the law of England th 
« franktenement or freehold.”* Such therefore, and noothe 
as requires actual poſſeſſion of the land, is legally ſpe 
ing freehold : which actual poſſeſſion can, by the cour 
of the common law, be only given by the ceremony call 
livery of ſeifin, which is the ſame as the feodal inyel 
ture. And from theſe principles we may extract this deſery 
tion of a freehold ; that it is ſuch an eſtate in lands as is c 
veyed by livery of ſeifin ; or, in tenements of an income 
real nature, by what is equivalent thereto. And according 
it is laid down by Littleton (d), that where a freehold ſhi 
paſs, it behoveth to have livery of ſeiſin. As therefore eltat 

of inheritance and eſtates for life could not by common lay! 
conveyed without livery of ſeiſin, theſe are properly eſtates 
freehold; and, as no other eſtates were conveyed with ti 
ſame ſolemnity, therefore no others are properly freehd 
eſtates. 


Es T Ar Es of freehold then are deviſable into eſtates of in! 
ritance, and eſtates not of inheritance. The former are ag 
divided into inheritances abſolute or fee- ſimple; and inhe 
tances limited, one ſpecies of which we uſually call fe- 


I. TENANT in fee-ſimple (or, as he is frequently ſhi 
tenant in fee) is he that hath lands, tenements, or ht 
ditaments, to hold to him and his heirs for ever (e); g 
rally, abſolutely, and ſimply ; without mentioning hath 
but referring that to his own pleaſure, or ta the Giſpoſition 
the law. The true meaning of the word fee ( feodum) i xt 
ſame with that of feud or fief, and 1 in its original 1 


(b) c. 32. (e) Dr. & Stud. b. 2. d. 22. 00 
(e) Litt. 4 5 


ken in contradiſtinction to allodium (f); which latter the wri- 
s on this ſubject define to be every man's own land, which 
e poſſeſſeth merely in his own right, without owing any rent 
; ſervice to any ſuperior. This is property in its higheſt de- 
hee; and the owner thereof hath abſolutem et directum do- 
nun, and therefore is ſaid to be ſeiſed thereof abſolutely in 
Eminico ſuo, in his own demeſne. But feodum, or fee, is that 
ich is held of ſome ſuperior, on condition of rendering him 
ice; in which ſuperior the ultimate property of the land 
des, And therefore fir Henry Spelman (g) defines a feud 
fee to be the right which the vaſal or tenant hath in lands, 
uſe the ſame, and take the profits thereof to him and his 
zirs, rendering to the lord his due ſervices ; the mere allo- 
al property of the ſoil always remaining in the lord. This 
lodial property noſubje& in England has (h); it being a re- 
tived, and now undeniable, principle in the law, that all 
be lands in England are holden mediately or immediately of 


g minium (i): but all ſubjeRts* lands are in the nature of 
aun or fee; whether derived to them by deſcent from their 
ceſtors, or purchaſed for a valuable conſideration: for they 
annot come to any man by either of thoſe ways, unleſs ac- 
ompanied with thoſe feodal clogs, which were laid upon the 


terefore hath only the uſufrut, and not the abſolute pro- 
erty of the ſoil; or, as ſir Edward Coke expreſſes it (k), he 


is that, in the moſt ſolemn acts of law, we expreſs the 
rongeſt and higheſt eſtate, that any ſubje& can have, hy 
tle words; * he is ſeiſed thereof in his demeſne, as of fee.” 
tis a man's demeſne, dominicum, or property, ſince it be- 
ings to him and his heirs for ever: yet this dominicum, pro- 
erty, or demeſne, is ſtrictly not abſolute or allodial, but 
ified or feodal: it is his demeſne, as of fee ; that is, it is 
ot purely and ſimply his own, ſince it is held of a ſuperior 
rd, in whom the ultimate property reſides. 

1 Tris 


WW See pag. 45, 47. (2) of feuds, c. 1. (h) Co. Litt. r. 
raedium domi ni regis eſt direqtum dominium, cujus nullus et 


ltr niſ Deus, 1b1.), (k) Ibid, 
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he king. The king therefore only hath ab/olutum et direc- 


t feudatory when it was originally granted. A ſubje&t_ 


ath dorinium utile, but not dominium directum. And hence 


—— 
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Tus is the primary ſenſe and acceptation of the wordt 
But (as fir Martin Wright very juſtly obſerves). (I) the d 
trine, * that all lands are holden,” having been for ſo nx 
ages a fixed and undeniable axiom, our Engliſh lawyers { 
very rarely (of late years eſpecially) uſe the word fee in thi 

primary original ſenſe, in contradiſtinRion to allodium ori 
ſolute property, with which they have no concern; huty 
nerally uſe it to expreſs the continuance or quantity of eli 
A. fee therefore, in general, ſignifies an eſtate of inheritang 
being the higheſt and moſt extenſive intereſt that a man d 
have in a feud : and, when the term is uſed ſimply, vit 
out any other adjunct, or has the adjun& of /mple anne 
to it, (as, a fee, or a fee-fimple) it is uſed in contradiſti 
tion to a fee conditional at the common law, or a fee tal! 
the ſtatute ; importing an abſolute inheritance, clear of 
condition, limitation, or reſtrictions to particular heirs, | 
deſcendable to the heirs general, whether male or femd 
linea] or collateral. And in no other ſenſe than this is the li 
ſaid to be ſeiſed in fee, he being the feudotary of no man (n 


TAKING therefore /ze for the future, unleſs where oth 
wiſe explained, in this its ſecondary ſenſe, as a tate of inh 
ritance, it is applicable to, and may be had in, any kind 
hereditaments either corporeal or incorporeal (n). Butt! 
is this diſtinftion between the two ſpecies of hereditament 
that, of a corporeal inheritance a man ſhall be ſaid to be ſai 
in his demeſue, as of fee; of an incorporeal one he ſhallo 
be ſeiſed as of fee, and not in his demeſne (o For, 281 
corporeal hereditaments are in their nature collateral to, u 
iſſue out of, lands and houſes (p), their owner, hath no pl 
perty, dominicum, or demeſne, in the thing itſelf, but If 
only ſomething derived out of it; reſembling the ſerv 
or ſervices, of the civil law (q). The dominitun or N 


(1) Of tenements. 148. (m) Co. Litt. 1. (n) Ferdun| 
guod quis tenet ſibi et haeredibus ſuis, five fit tenementun, jt 
ditus, & c. Flet. J. 5. c. 5. 7. (0) Litt. §. 10. | 0 p 
page 20. (q) Serwirus eſt jus, quo res mea alterius rei WP 
nae ſervit. Ff. 8. 1. 1. 
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rty is frequently in one man, while the appendage of ſervice 


another. Thus Gaius may be ſeiſed as of fee, of a way 
ing over the land, of which Titius is ſeiſed in bis demeſne 


of fee 


Tus fee-· ſimple or inheritance of lands and tenements is ge- 
ally veſted and reſides in ſome perſon or other; though 
ers inferior eſtates may be carved out of it, As if one 
ants a leaſe for twenty one years, or for one or two lives, 
 fee-fimple remains veſted in him and his heirs ; and after 
determination of thoſe years or lives, the land reverts to 
grantor or his heirs, who ſhall hold it again in fee-ſimple. 
t ſometimes the fee may be in abeyance, that is (as the word 
ines) in expectation, remembrance, and contemplation in 
; there being no perion in , in whom it can veſt and 
ide; though the law conſiders it as always potentially ex- 
Ing, and ready to veſt whenever a proper owner appears. 
bus, in a grant to John for life, and afterwards to the 
rs of Richard, the inheritance is plainly neither granted to 
n nor Richard, nor can it veſt in the heirs of Richard till 
death, zam nemo eft haeres viventts:; it remains therefore 
waiting, or abeyance, during the life of Richard (r). This 
lkewiſe always the caſe of a parſon of a church, who hath 
ly an eſtate therein for the term of his life: and the inhert- 
Ice remains in abeyance (s). And not only the fee, but the 
hold alſo, may be in abeyance; as, when a parſon dies, 
freehold of his glebe is in abeyance, until a ſucceſſor be 
ned, and then it veſts in the ſucceſſor (t). 


THE word, heirs, 1s neceſlary in the grant or donation in 
ler to make a fee, or inheritance. For if land be given to 
an for ever, or to him and his aſſigns for ever, this veſts 
him but an eſtate for life (u). This very great nicety about 
inſertion of the word © heirs” in all feoffments and grants, 
order to veſt a fee, is plainly a relic of the feodal ftriftneſs : 
which we may remember (w) it was required, that the 

5 form 


Co. Litt, 342. (s) Litt. $. „ Ibid. §. 647. 
| 16:4, b. bi (w) See page g6. 8 | i | 
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form of the donation ſhould be punctually purſued ; or thy 

as Crag (x) expreſſes it, in the words of Baldus, « 1 

e ones ſint ſtricti juris, ne quis plus donaſſe prazſuma, 

| & quam in donatione expreſſerit.” And therefore, as the jv, 
k ſonal abilities of the donee were originally ſuppoſed to beth 
only inducement to the gift, the donee's eſtate in the ly 
extended only to his own perſon, and ſubſiſted no longer th 

his life; unleſs the donor, by an expreſs proviſion int 

grant, gave it a longer continuance, and extended it alſo 

his heirs, But this rule is now ſoftened by many exceptions 


For, 1. It does not extend to deviſes by will; in whid 
as they were introduced at the time when the feodal rigor x 
apace wearing out, a more liberal conſtruftion is allows 
and therefore by a deviſe to a man for ever, or to one and! 
aſſigns for ever, or to one in fee-fimple, the deviſee hath 
eſtate of inheritance ; for the intention of the deviſor is {uf 
ciently plain from the words of perpetuity annexed, thoug 
he hath omitted the legal words of inheritance, But if thed 
viſe be to a man and his aſſigns, without annexing words 
perpetuity, there the deviſe? ſhall take only an eſtate for li 
for it does not appear that the deviſor intended any mn 
2. Neither does this rule extend to fines or recoveries, col 
dered as a ſpecies of conveyance; for thereby an eſtate in 
paſſes by act and operation of law without the word © hein Hen. 
as it does alſo, for particular reaſons, by certain other mi 
thods of conveyance, which have relation to a former gr 
(| or eſtate, wherein the word “ heirs” was expreſſed (i). 
In creations of nobility by writ, the peer ſo created hatt 

' inheritance in his title, without expreſſing the word, “ hein 
for they are implied in the creation, unleſs it be ethe nl 
ſpecially provided: but in creations by patent, which . 
ſtricti juris, the word © heirs” muſt be inferted, other 
there is no inheritance. 4. In grants of lands to ſole corpa 
tions and their ſucceſſors, the word “ ſucceſſors” ſuppl 
| the place of heirs ;** for as heirs take from the anceſtor 
doth the ſucceſſor from the predeceſſor, Nay, in à gf 


(x) Ex: 7; 9. y. 17. (y) Co. Litt. 9, 10. (2) Ibid, 
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biſhop, or other ſole ſpiritual corporation, in frankal- 
Wir, the word © frankalmoign” ſupplies the place of both 
heirs” and “ ſucceſſors,” ex wi termini; and in theſe caſes 
fee-ſimple veſts in ſuch ſole corporation. But in a grant of 
ds to a corporation aggregate, the word ** ſucceſſors” is 
t neceſſary, though uſually inſerted : for, albeit ſuch ſimple 
nt be ſtrictly only an eſtate for life, yet, as that corporation 
ver dies, ſuch eſtate for life is perpetual, or equivalent to a 
-imple, and therefore the law allows it to be one (a). 
ally, in the caſe of the king, a fee-fimple will veſt in him, 
ithout the words ““ heirs” or © ſucceſſors” in the grant; 
rtly from prerogative royal, and partly from a reaſon ſimi- 
to the laſt, becauſe the king in judgment of law never 
cs (b). But the general rule is, that the word © heirs” is 
eſſary to create an eſtate of inheritance. 


II. Ws are next to conſider limited fees, or ſuch eſtates of 
oe berttance as are clogged and confined with conditions, or 
alfications, of any ſort. And theſe we may divide into 
vo ſorts: 1. Qualified, or baſe fees; and 2. Fees conditional, 
called at the common law; _ afterwards fees-tail, in 

ſequence of the ſtatute de comic. 


1. A BASE, or qualified, fee is ſuch a one as has a qualifica- 
on ſubjoined thereto, and which muſt be determined whenever 


equalification annexed to it is at an end. As, in the caſe of 
grant to A and his hers, tenants of the manor of Dale; in 


is inſtance, whenever the heirs of A ceaſe to be tenants of 
lat manor, the grant is entirely defeated. So, when Henry VI. 
anted to John Talbot, lord of the manor of Kingſton-Liſle 
n Berks, that he and his heirs, lords of the ſaid manor, ſhould 
e peers of the realm, by the title of barons of Liſle ; here 
ohn Talbot had a baſe or qualified fee in that dignity (e); and 
einſtant he or his heirs 1 the W of this manor, 
the 


(z) See Vol. I. Pag. 484. (b) Ibid. 249. (e) Co. Litt. 27. 
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the dignity was at an end. This eſtate is a fee, becaufe h 
poſſibility it may endure for ever in a man and his heirs ; uf 
as that duration depends upon the concurrence of collatad 
circumſtances, which qualify and debaſe the purity of tþ 
donation, it is therefore a qualified or baſe fee. 


2. A CONDITIONAL fee, at the common law, was a feen 
ſtrained to ſome particular heirs, excluſive of others: « day 
« tio ſtricta et coarctata (d); ſicut certts haeredibus, quibuſdn 
ce A ſucceſſione excluſis:” as, to the heirs of a man's body, Ho 
which only his lineal deſcendants were admitted, in excluſa 
of collateral heirs ; or, to the heirs ale of bis body, in exc| 

ſion both of collaterals, and lineal females alſo. It was call 
a conditional fee, by reaſon of the condition expreſſed or in 
plied in the donation of it, that if the donee died withoi 
ſuch particular heirs, the land ſhould revert to the donor. Fi 
this was a condition annexed by law to all grants whatſoever 

| that on failure of the heirs ſpecified in the grant, the gra 
= ſhould be at an end, and the land return to its antient pr 
| prietor (e). Such conditional fees were ſtrictly agreeablet 
| the nature of feuds, when the firſt ceaſed to be mere eſtata 
for life, and were not yet arrived to be abſolute eſtates in fe 

ſimple. And we find ſtrong traces of theſe limited, condition 

fees, which could not be alienated from the lineage of tl 

firſt purchaſer, in our earlieſt Saxon laws (f). 


Now, with regard to the condition annexed to theſe fees 
| the common law, our anceſtors held, that ſuch a gift (to am 
$3 and the heirs of his body) was a gift upon condition, thati 
| ſhould revert to the donor, if the donee had no heir of his body 

but, if he had, it ſhould then remain to the donee. Tiy 
therefore called it a fee-ſimple, on condition that he had iſ 
Now we muſt obſerve, that, when any condition is periom 
ed, it is thenceforth intirely gone ; and the thing, to which 


(d) Flet. J. 3. c. F. 5. (e) Plowd. 241. (f) Si guis terre 
haereditariam habeat, cam non wendat a cognatis haeredibu ſul 
i illi viro prohibitum fit, qui eam ab initio acquifivit, ut ita fu 
nequeat, LL, Aelfred. c. 37. 
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before annexed, becomes abſolute, and wholly unconditi- 
al. So that, as ſoon as the grantee had any iſſue born, his 
te was ſuppoſed to become abſolute, by the performance 
he condition; at leaſt, for theſe three purpoſes : 1. To ena- 
the tenant to aliene the land, and thereby to bar not only 
own iſſue, but alſo the donor of his intereſt in the rever- 
(g). 2. To ſubject him to forfeit it for treaſon : which he 
id not do, till iſſue born, longer than for his own life; 
thereby the inheritance of the iſſue, and reverſion of the 
jor, might have been defeated (h). 3. To empower him to 
ge the land with rents, commons, and certain other in- 
nbrances, ſo as to bind his iſſue (i). And this was 
uoht the more reaſonable, becauſe, by the birth of ifſue, the 
Ibility of the donor's reverſion was rendered more diſtant 
precarious : and hzs intereſt ſeems to have been the only 
which the law, as it then ſtood, was ſolicitous to protect; 
out much regard to the right of ſucceſſion intended to be 
ed in the iſſue. However, if the tenant did not in fact 
e the land, the courſe of deſcent was not altered by this 
formance of the condition ; for if the iſſue had afterwards 
, and then the tenant, or original grantee, had died, 
bout making any alienation; the land, by the terms of 
donation, could deſcend to none but the heirs of his 
„ and therefore, in default of them, muſt have reverted 
he donor. For which reaſon, in order to ſubje& the lands 
e ordinary courſe of deſcent, the donees of theſe condi- 
lal fee- ſimples took care to aliene as ſoon as they had per- 
ned the condition by having iſſue; and afterwards re- pur- 
led the lands, which gave them a fee-ſimple abſolute, that 
d deſcend to the heirs general, according to the courſe 
e common law, And thus ſtood the old law with regard 
onditional fees: which things, ſays fir Edward Coke (K), 
ph they ſeem antient, yet are neceſſary to be known; as 
for the declaring how the common law ſtood in fuch 
8, as forthe ſake of annuities, and ſuch like inheritances, 
re not within the ſtatutes of entail, and therefore remain 
tthe common law. 


THe. 


Co. Litt. 19. 2 Inſt. 233. (h) Co. Litt. ibid. 2 loft. 
(i) Co. th. 19, (k) 1 lnlt. 19. 
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tenements ſo given (to a man and the heirs of his body) ſhai 


ceed to conſider, what things may, or may not, be entailed 
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Tux inconveniences, which attended theſe limited and ft 
tered inheritances, were probably what induced the judges 
give way to this ſubtle fineſſe, (for ſuch it undoubtedly w 
in order to ſhorten the duration of theſe conditional eſtat 
But, on theother hand, the nobility, who were willing topen 
tuate their poſſeſſions in their own families, to put a ſly 
this practice, procured the ſtatute of Weſtminſter the | 
cond (I) (commonly called the ſtatute de donis conditional 
to be made; which paid a greater regard to the private y 
and intentions of the donor, than to the propriety of ſucki 
tentions, or any public conſiderations whatſoever. Thisf 
tute revived in ſome ſort the antient feodal reſtraints wh 
were originally laid on alienations, by enacting, that fn 
thenceforth the will of the donor be obſerved ; and thatt 


at all events go to the iſſue, if there were any; or, if na 
ſhould revert to the donor, | 


UPoN the conſtruction of this act of parliament, the ju 
determined that the donee had no longer a conditional 
ſimple, which became abſolute and at his own diſpoſal, tie 
ſtant any iſſue was horn; but they divided the eftats into 
parts, leaving in the donee a new kind of particular ef 
which they denominated a fee-tail (m); and veſting inthe( 
nor the ultimate fee-ſimple of the land, expectant on thei 
lure of iſſue; which expectant eſtate is what we now e 
reverſion (n). And hence it is that Littleton tells us 
that tenant in fee-tail is by virtue of that the ſtatute of We 
minſter the ſecond. ; | 


HavinGs thus ſhewn the original of eſtates-tail, I nov 


(!)13 Edw. I c. 1. (m) The expreſſion fee-tail, or ft 
talliatum, was borrowed ſrom the feudiſts; (See Crag. l. l. 
§. 24, 25.) among whom it ſignified any mutilated or truncat 
heritance, from which the heirs general were cut off; being 
ved from the barbarous verb taliare, to cut; from which the Fr 
tailler and the Italian fagliare are formed, (Spelm. Gli. 5 


(an) 2. Toft. 335. (o) S. 13. 
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; the ſtatute de donis. Tenements is the only word uſed in 


end all corporeal hereditaments whatſoever; and aiſo all 
caroreal hereditaments which ſavour of the realty, that is, 
bh iſſue out of corporeal ones, or which concer n, or are 
nexed to, or may be exerciſed within the ſame; as, rents, 
overs, commons, and the like. Alſo offices and dignities, 
hich concern lands, or have relation to fixed and certain 
ces, may be entailed (q). But mere perſonal chattels, which 
our not at all of the realty, cannot be entailed. Neither 
an office, which merely relates to ſuch perſonal chattels, 
r an annuity, which charges only the perſon, and not the 


heirs of his body, the grantee hath ſtill a fee conditio- 
at common law, as before the ſtatute ; and by his aliena- 
n may bar the heir or reverſioner (r). An eſtate to a man 
d his heirs for another's life cannot be entailed (s); for this 
ſtrictly no eſtate of inheritance (as will appear hereafter) 


pyhold eſtate be entailed by. virtue of the /atuze; for that 
uld tend to encroach upon and reſtrain the will of the lord: 
by the ſpecial cuſtom of the manor, a copyhold may be li- 
ted to the heirs of the body (t) ; for here the cure aſcer- 
8 and! n the lord's will. 


reſpectively created. Eſtates- tail are either general, or 
nal, Tail- general is where lands and tenements are given 


ral, becauſe, how often ſoever ſuch donee in tail be mar 
cb his iſſue in general by all and every ſuch marriage is, in 


don (u). Tenant in tail- ſpecial is where the gift is re- 
uned to certain heirs of the donee's body, and does not go 


all of them in general. And this may happen ſeve- 
OL, II. F ral 


p) 1 Toft, 19, 20. (9d) 7 Rep. 23. (1) Co. Lilt; ©, $6. 
5) 2 Vern, 22g, (t) 3 Rep. 8. (u) Litt. F 14, 15. 


E ſtatute: and this fir Edward Coke (p) expounds to com- 


ds, of the grantor. But in them, if granted to a man and 


d therefore not within the ſtatute de donis. Neither can a 


EXT, as to the ſeveral ſpecies of eſtates - tail, and how they 
one and the heirs of his body begotten: which is called tail- 


eſſive order, capable of inheriting the eſtate-tail, per for- | 
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ral ways (w). I ſhall inſtance in only one; as where ky 


and tenements are given to a man and the heirs of 
body, on Mary his now wife to be begotten: here no iſſueq 


inherit, but ſuch ſpecial iſſue as is engendered between th 


two; not ſuch as the huſband may have b another i 


and therefore it is called ſpecial tail. And here we mayd 


ſerve, that the words of inheritance (to him and his 5% 


give him an eſtate in fee; but they being heirs 20 be yh 
begotten, this makes it a fee- tail; and the pei on being alſo} 


mited, on whom ſuch heirs ſhall be begotten, (viz, Mah! 


preſent wife) this makes it a fee-tail ſpecial. FEED 


\ 


ESTATES, in genera] and ſpecial tail, are farther divert 


by the diſtinction of ſexes in ſuch entails; for both of th 


may either be in tail ale or tail female. As if lands begin 
to a man, and his heirs male of his body begotten, this is 
eſtate in tail male general; but if to a man and the her; 
male of his body on his preſent wife begotten, this is ane 
in tail female ſpecial. And, in caſe ef an entail male, 


' heirs female ſhall never inherit, nor any derived from the 


nor, e converſo, the heirs male, in caſe of a gift in tal 


male (x). Thus, if the donee in tail male hath a daught 


who dies leaving a ſon, ſuch grandſon in this caſe cannot ut 
rit the eſtate-tail; for he cannot deduce his deſcent wi 
by heirs male (y). And as the heir male muſt convey lu 
ſcent wholly by males, ſo muſt the heir female wholly y. 
males. And therefore if a man hath two eſtates- tail, theg 
in tail male, the other in tail-female ; and he hath iſu 
daughter, which daughter hath iſſue a ſon; this grand 
can ſucceed to neither of the eſtates : for he cannot convey! 
deſcent wholly either in the male or female line (2). 


As the word heirs is neceſſary to create a fee, ſo, in fail 
imitation of the ſtrictneſs of the feodal donation, the word 
or ſome other words of procreation, are neceſſary to make 

7 fer 

(W) Litt. 9. 16, 26, 27, 28, 29. (*) Ib:d. Y. 21, 22, 

Thid. Q. 24. (z} To, Latt. 48: | oy 
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fe- tail, and aſcertain to what heirs in particular the fee is li- 
mited. If therefore either the words of inheritance or words of 
procreation be omitted, albeit the others are inſerted in the 
rant, this will not make an eſtate-tail. As, if the grant be to 
a man and his fue of his body, to a man and his ſeed, to a man 
ind his children, or offspring; all theſe are only eſtates for 
life, there wanting the words of inheritance, his heirs (a). 
80, on the other hand, a gift to a man, and his hszrs male, or 
male, is an eſtate in fee- ſimple, and not in fee-tail ; for 
there are no words to aſcertain the body out of which” they 
all iſſue (b). Indeed, in laſt wills and teſtaments, wherein 
greater indulgence is allowed, an eftate-tail may be created 
by a deviſe to a man and his ſeed, or to a man and his heirs 
ale; or by other irregular modes of expreſſion (c). 


THERE is ſtill another ſpecies of entailed eftates, now in- 
led grown out of ule, yet (till capable of ſubſiſting in law; 
Which are eſtates in libero maritagio, or frankmarriage. 
heſe are defined (d) to be, where tenements are given by 
ne man to another, together with a wife, who is the daugh- 
er or couſin of the donor, to hold in frankmarriage. Now 
yy ſuch gift, though nothing but the word frankmarriage is 
expreſſed, the Sonia ſhall have the tenements to them, 
End the heirs of their two bodies begotten; that is, they are 
enants in fpectal tail, For this one word, frantmarriage, 
loes ex Di termini not only create an inheritance, like the 
ord frankalmoign, but likewiſe limits that inheritance ; ſup- 
ſhing not only words of deſcent, but of procreation alſo. 
uch donees in frankmarriage are liable to no ſervice but 
ealty: for a rent reſerved thereon is void, until the fourth 
leoree of conſanguinity be paſt between the iſſues of = do- 

nor and donee (e). | 


Tag incidents to a tenancy in tail, under the ſtatute 
cm, 2. are chiefly theſe (f). 1. That a tenant in tail may 
ommit ate on the eſtate-tail, by ſelling timber, pulling 


err F$ 57 down 


{a) Co. Litt. 20. (b) Litt. $. 31. Co. Litt. 25. (c) Co. 
it. 9. 27. (d) Litt. §. 11. le) lbid. Y. 19, 20. 40 
it. 224. 7 EE 2 
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down houſes, or the like, without being unpeached, or called 
to account, for the ſame. 2. That the wife of the tenant in 
tail ſhall have her do, or thirds, of the eſtate-tail, 3. Tha 
the huſband of a female tenant in tail may be tenant by tie 
curteſy of the eſtate tail. 4. That an eſtate- tail may be ba- 
red, or deſtroyed, by a ſine, by a common recovery, or by 
| lineal warranty deſcending with aſſets to the heir. All which 
| will hereafter be explained at large. 


/ Tavs ch for the nature of 8 the 4 in 
ment of which family law (as it is properly ſtiled by Pigott (g 
occaſioned infinite difficulties and diſputes (h). Children grey 

diſobedient when they knew they could not be ſet aſide: far. 
mers were ouſted of their leaſes made by tenants in tail; for 
if ſuch leaſes had been valid, then under colour of long leaſes 
the iſſue might have been virtually difinherited : creditors 
were defrauded of their debts ; for, if tenant in tail could have 
charged his eſtate with their payment, he might alſo hare . 
defeated his iſſue, by mortgaging it for as much as it wa 
worth: innumerable latent entails were produced to depriye 
purchaſers of the lands they had fairly bought; of fuits in 
conſequence of which our antient books are full: and trea . 
ſons were encouraged; as eſtates-tail were not liable to for- 
feiture, longer than for the tenants life. So that they were e 
juſtly: branded as the ſource of new contentions, and miſchief 

' -unknown to the common law; and almoſt univerſally conf- 

dered as the common grievance of the realm (1). But, as the 

nobility were always fond of this ſtatute, becauſe it preſerved 
their family eſtates from forfeiture, there was little hope of 
procuring a repeal by the legiſlature and therefore, by the 
cennivance of an active and politic Fin a method was de- 


viſed to evade 1t. 
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 ABovuT two hundred years intervened between the making 
of the ſtatute de donis, and the application of common t- 
coveries to this intent, in the twelfth year of Edward IV: 
which were then openly declared by the judges to be a ſuff- 
| cient 


(3) Com. Recor. 8. (h) 1. Rep. 131, (i) Co, Liit. 19 
Moor, 156, 10. Rep. 38. . | 
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cient bar of an eſtate- tail (x). For though the eourts had, 
ſo long before as the reign of Edward III. very frequently 
hinted their opinion that a bar might be effected upon theſe 
principles (I), yet it never was carried into execution; till 
Edward 2 . obſerving (m) (in the diſputes between the 
houſes of Vork and Lancaſter) how little effect attainders 
for treaſon had on families, whoſe eſtates were protected by 
the ſandtuary of entails, gave his countenance to this proceed - 
mg, and ſuffered Taltarum's caſe to be brought before the 
ourt (n): wherein, in conſequence of the principles then laid 
lown, it was in effect determined, that a common recovery 
ſuffered by tenant in tail ſhould be an effectual deſtruction 
hereof, What common recoveries are, both in their nature 
ad conſequences, and why they are allowed to be a bar to 
e eſtate-tail, muſt be reſerved to a ſubſequent enquiry, At 
reſent I ſhall only ſay, that they are fititious proceedings, 
introduced by a kind of pia fraus, to elude the ſtatute de do- 
din which was found ſo intolerably miſchievous, and which yet 
ne branch of the legiſlature would not then conſent to repeal : 

d, that theſe recoveries, however clandeſtinely begun, are 
ow become, by long uſe and acquieſcence, a moſt common 

urance of lands; and are looked upon as the legal mode of 
onyeyance, by which tenant in tail may diſpoſe of his lands 

d tenements ; ſo that no court will ſuffer them to be 

aken or reflected on, and even acts of parliament (o) have 

a ſidewind countenanced and eftabliſhed them. 


In 


Tats expedient having greatly abridged eſtates- tail with 
gard to their duration, others were ſoon invented to ſtrip 
em of other privileges. The next that was attacked was 
deir freedom from forfeitures for treaſon. For, notwith- 
anding the large advances made by recoveries, in the ccꝛn- 
$ of about threeſcore years, towards unfettering theſe in- 
ances, and thereby ſubjecting the lands to forfeiture, 
© rapactous prince then reigning, finding them frequently 
= | E4 >: re-ſettled 
| Rep. 131, 6 Rep. 40. ) ro Rep, 3), 38. 
1 ;. b (a) Year . Edw N ane Ab 
„ev. 20. Bro, Abr. ibid. 35. tit. rec. in value. 19 fit. 


8 36, (0) 11 Hen VII. c. 20. 7 Hen. VIIT, c. 4. 34 & 
Fe: VOL c. 20. 14 Eliz, c. 8. 4 & 5: Ann. c. 16. 14 Geo, 
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re-ſettled in a ſimilar manner to ſuit the convenience of fami. 
lies, had addreſs enough to procure a ſtatute (p). whereby 
all eſtates of inheritance (under which general words eſtates. 
tail were covertly included) are declared to be forfeited to the 
king upon any conviction of high treaſon. | 


THE next attack which they ſuffered, in order of tiny 
was by the ſtatute 32 Hen, VIII. c. 28. whereby certay 
leaſes made by tenants in tail, which do not tend to the pres 

- judice of the iſſue, were allowed to be good in law, and y 
bind the iſſue in tail. But they received a more violent bloy, 
in the ſame ſeſſion of parliament, by the conſtruction put 
upon the ſtatute cf fines (q), by the ſtatute 32 Hen, VIII 
c. 36. which declares a fine duly levied by tenant in tail u 
be a compleat bar to him and his heirs, and all other perſony 
claiming under ſuch entail, This was evidently agreeablet 
the intention of Henry VII. whoſe policy it was (before cons 
mon recoventes had obtained their full ſtrength and authoriy) i. . 
to lay the road as open as poſſible to the alienation of lande 
property, in orier to weaken the overgrown power of h's nc 
bles: But as they, from the oppoſite reaſons, were not ei 
ſily brought to canſent to ſuch a proviſion, it was therefar 
couched, in his ad, under covert and obſcure expreſlion 
And the judges, though willing to conſtrue that ftatutea 
favcurably as poſſible for the defeating of entailed eftates, yt 
heſitated at giving fines ſo extenſive a power by mere impl 
cation, when the ſtatute de dent had expreſsly declared, thi 
they ſhould vat be a bar to eftates-tail, But the ſtatute 
Henry VIII. when the doctrine of alienation was better 
 eeiied, and the will of the prince more implicitly oby 
than before, avowed and eftabliſhed that intention. Yet, i 
order to preſerve the property of the crown from any day 
of infringement, all eſtates- tail created by the crown, andd 
| which the crown has the reverſion, are excepted out of f 
ſtatute. And the ſame was done with regard to common 
coveries, by the ſtatute 34 & 35 Hen. VIII. c. 20. wi 


enacts, that no feigned recovery had againſt tenants 1 
| h * 


(p) 26 Hen. VIIL e. 13. (4) 4 Hen. VII. c. 4 


* 
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here the eſtate was created by the crown (r), and the re- 
linder or reverſion continued ſtill in the erown, ſhall be of 
force or effect. Which is allowing, indirectly and col- 
erally, their full force and effect with reſpect to ordinary 
ates-tail, where the royal prerogative is not concerned. 


LaSTLY, by a ſtatute of the ſucceeding year (s), all eſtates- 
ze rendered liable to be charged for payment of debts due 
the king by record or ſpecial contract; as, ſince, by the 
nkrupt laws (t), they are alſo ſubjected to be ſold for the 
bs contracted by a bankrupt. And, by the conftruftion 
ton the ſtatute 43 Eliz. c. 4. an appointment (a) by te- 
nt in tail of the lands entailed, to a charitable uſe, is good 
ithout fine or recovery. 


EsTATES-TAIL, being thus by degrees unfettered, are now 
duced again to almoſt the ſame ſtate, even before iſſue born, 
conditional fees were in at common law, after the condi- 
on was performed, by the birth of iſſue. For, firſt, the te- 
nt in tail is now enabled to aliene his lands and tenements 
fine, by recovery, or by certain other means; and thereby 
defeat the intereſt as well of his own iſſue, though unborn, 
alſo of the reverſioner, except in the caſe of the crown: 
ondly, he is now liable to forfeit them for high treaſon : 
d, laſtly, he may charge them with reaſonable leaſes, and 
lo with ſuch of his debts as are due to the crown on ſpecial- 
or have been contracted with his ene in a 
urſe of extenſive commerce. | 


(r) Co. Litt. 392. 8 VIII. c. 39. 8 74. (') 
ut, 21 Jac, I. c. 19, (u) 2 Vern. 453. Chan. Prec. 16, 
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rites and ſolemnities, the ſame inveſtiture or livery of (al 
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CHAPTER THE EIGHTH, 


— 


Or FREEHOLDS, NOT or 
INHERITANCE, 


E are next to diſcourſe of ſuch eſtates of freehold, 
are not of inheritance, but for life only. And, of th 
eſtates for life, ſome are conventional, or expreſzly created! 
the act of the parties; others merely legal, or created Willis = 
eonſtruction and operation of law (a). We will cond 
them both in their order, 93 x 


I, E8TATEs for life, expreſsly created by deed or ow 
(which alone are properly conventional) are where a leaſe] 
made of lands or tenements to a man, to hold for the tem, » 
his own life, or for that of any other perſon, or for m 
lives than one i in any of which caſes he is ſtyled tenant 
life; only, when he holds the eſtate by the life of anothe;! 
is uſually called tenant pur auter wie (b). Theſe eſtates ierta 
life, are, like inheritances, of a feodal nature; and were, ies 
ſome time, the higheſt eſtate that any man could haven Wb 
feud, which (as we have before ſeen, (c) was not in its origins !i 
hereditary. They are given or conferred by the ſame feof h: 


as fees themſelves are; and they are held by fealty, if & 
manded, and ſuch conventional rents and ſervices as the l 
or leſſor and his tenant or leſſee, have agreed on. 

| | Es Taft 


(2) Wright. 190. (b) Litt. §. 86. («) pag. 35 
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ESTATES for life may be created, not only by the expreſs 
ords before-mentioned, but alſo by a general grant, without 
fning or limiting any ſpecific eſtate. As, if one grants to 
B. the manor of Dale, this makes him tenant for life (d). 
r though, as there are no words of inheritance, or hezrs, 
tioned in the grant, it cannot be conſtrued to be a fee, 
ſhall however be conſtrued to be as large an eſtate as the 
ds of the donation will bear, and therefore an eſtate for 
r. Alſo ſuch a grant at large, or a grant for term of life 
berally, ſhall be conſtrued to be an eſtate for the life of 
grantee (e); in caſe the grantor hath authority to make 
h a grant: for an eſtate for a man's own life is more be- 
cial and of a higher nature than for any other life; and 
rule of law is, that all grants are to be t ken moſt ſtrongly 
ainſt the grantor (f), unleſs in the caſe of the king. 


ocz eſtates for life will, generally ſpeaking, endure as _ 
gas the life for which they are granted: but there are 
e eſtates for life, which may determine upon. future 
tingencies, before. the life, for which they are created, 
red, As, if an eſtate be granted to a woman during her 
owhood, or to a man until he be promoted to a benefice; 
heſe and ſimilar caſes, whenever the contingency hap- 
„ when the widow marries, or when the grantce obtains a 
ice, the reſpective eſtates are abſolutely determined and 
(g). Yet, wile they ſubſiſt, they are reckoned eftates - 
life; becauſe, the time for which they will endure being 
rtaim, they may by poſſibility laſt far life, if the contin- 

ies upon which they are to determine do not ſooner hap- 
And, morcover, in caſe an eſtate be granted to a man 
is life, generally, it may alſo determine by his civil death; 
| he entered into a monaſtery, whereby he is dead in 
*): for which reaſon in conveyances the grant is uſually 
e for the term of a man's natural life; which. can 
determine by his natural death(i). Bs 

F 5 n 


Co. Litt. 42. (e) 1bid. (f) Did 36. (3) Co. 
k. 3 Rep, 20, (b) 2 Rep. 498. (i) See Vol I. pag. 132. 
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THE incidents to an eſtate for life, are principally the fal. 
lowing; which are applicable not only to that ſpecies of t. 
nants for life, which are expreſsly created by deed; but all 
to thoſe, which are created by act and operation of law. 


r. Every tenant for life, unleſs reſtrained by covenant d 
agreement, may of ccmmon right take upon the land demi 
to him reaſonable eſtowers (Kk) or botes (). For he hath 
right to the full enjoyment and uſe of the lands and all it 
profits, during his eſtate therein. But he is not permitted t 
cut down timber or do other waſte upon the premiſes (m 
for the deſtruction of ' ſuch things, as are not the temponn 
Profits of the tenement, is not neceſſary for the tenant's com 
plete enjoyment of his eſtate; but tends to the permanet 
and laſting loſs of the perſon entitled to the inheritance, 


2. TENANT for life, or his repreſentatives, ſhall not! 
prejudiced by any ſudden determination of his eſtate, becau 
fuch determination is contingent and uncertain (n). Then 
fore if a tenant for his own life ſows the lands, and dies 


fore harveſt, his executors ſhall have the emblements, or p 
Sts of the crop: for the eſtate was determined by the ad 


God; and it is a maxim in the law, that actus Dei nemini fa 
mjtriam. The repreſentatives therefore of the tenant 
life ſhall have the emblements, to compenſate for the lab 
and expenſe of tilling, manuring, and ſowing, the lands; u 
alſo for the encouragement of huſbandry, which being 
public benefit, tending to the increaſe and plenty of pron 
ons, ought to have the utmoſt ſecurity and privilege that 
law can give it. Wherefore, by the feodal law, if a tem 
for life died between the beginning of September and thee 
of February, the lord, who was entitled to the reverſion, 
alſo entitled to the profits of the whole year; but if he d 
between the beginning of March and the end of e 


(k) See pag. 35. - "4: Co. oa 1 im) til, 
We” lid. 55 | 
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av of emblements ſeems to have been derived, but with very 
confiderable improvements. So it is alſo, if a man be te- 
ant for the life of another, and ceſtuy que vie, or he on 
whoſe life the land is held, dies after the corn ſown, the te- 
nant pur auter vie ſhall have the emblements. The ſame is 


herefore, if a leaſe be made to huſband and wife during 
overture, (which gives them a determinable eſtate for life) 
ind the huſband ſows the land, and afterwards they are di- 
forced a Vinculo matrimonii, the huſband ſhall have the em- 
lements in this caſe; for the ſentence of divorce is the act 
flaw (p). But if an eſtate for life be determined by the te- 
ant's 0207 ad, (as, by forfeiture for waſte committed; or, if 
tenant during widowhood thinks proper to marry) in theſe, 
nd ſimilar caſes, the tenants, having thus determined the 
tate by their own acts, ſhall not be entitled to take the 
tmblements (q). The doctrine of emblements extends not 
puly to corn ſown, but to roots planted, or other annual ,ar- 
e fcial profit: but it is otherwiſe of fruit- trees, graſs, and 


our of the tenant, but are either the permanent, or natural 
rofit of the earth (r). For even when a man 82 a tree, 
e cannot be preſumed to plant it in contemplation of any 
reſent profit 3 but merely with a proſpect of its being uſeful 
future ſucceſſions of tenants. The advantages alſo of em- 
lements are particularly extended to the parochial clergy by 
e ſtatute 28 Henry VIII. c. 11. For all perſons who are 
h relented to any eccleſi altical benefice, « or to any civil office, 
re conſidered as tenants for their own Five: des, unleſs the con- 
15 be expreſſed i in the form of donation. 938 


3. ATHIRD incident to eſtates for life relates to the under 
enants or leſſees. For they have the ſame, nay greater in- 
Iugences, than their leſſors, the original tenants for life,” The 
ame; for the law of / eſtovers and emblemente, with Fe. 
| 7 Ei ur eh HEE 00S £ 12 6 FE UDDVUT Tried 


(v) Feud. J. 2. f. 28. (O) s Rep. 116. (q) Co. Litt. 55. 
e) Co, Litt. 55, 56 1 Noi Abr. 114. 


bers of the tenant received the whole (o). From hence our 


allo the rule, if a life- eſtatè be determined by the ad of law. 


de like; which are planted annually at the expenſe and la- 
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gard to the tenant for life, is alſo law with regard to his un, 
der-tenant, who repreſents him and ſands in his place ( 
and greater; for in thoſe caſes where tenant for life ſhall ng 
have the emblements, becauſe the eſtate. determines by hi 
own act, the exception ſhall not reach his leſſee who is a thin 
perſon. As in the caſe of a woman who holds druante didi 
tate; her taking huſband is her own act, and therefore de 
prives her of the emblements : but if the leaſes her eſtate ton 
under-tenant, who ſows the land, and ſhe then marries, thi 
ber act ſhall not deprive the tenant of his emblements, wh 
is a ſtranger and could not prevent her (t). The leſlees 
tenants for life had alſo at the common law another moſt un 
reaſonable advantage; for, at the death of their leſſors thet 
nants for life, theſe under-tenants might if they pleaſed qi 
the premiſes, and pay no rent to any body for the occupatin 
of the land ſince the laſt quarter day, or other day aflignt 
for payment of rent (u). To remedy which it is now enafte 
(v), that the executors or adminiftrators of tenant for lif 
on whoſe death any leaſe determined, ſhall recover of thee 
ſee a ratable proportion of rent, from the __ ng of payme! 
to the death of ſuch effor. g 


II. THe next eſtate for life is of the legal kind, as contri 
diſtinguiſhed from conventional; wiz. that of tenant in i 
after Poſſibility of iſſue extinct. This happens, where one! 
tenant in ſpecial tail, and a perſon, from whoſe body the i 
Tae was to ſpring, dies without iſſue; or, having left iſſu 
that iſſue becomes extin& ; in either of theſe caſes the ſur 
viving tenant in ſpecial tail becomes tenant in tail after poſi 
lity of iſſue extinct. As, where one has an eſtate to hu 
and his heirs on the body of his preſent wife to be begottel 
and the wife dies without iſſue (): in this cafe the mani 
an eſtate- tail, which cannot poſſibly deſcend to any one; al 
therefore the law makes uſe of this long periphraſis, as abi 
tutely neceſſary to give an adequate iden of his eſtate, For 


(5) Co. Litt. 38. (:) Cro. Elia. 461. 1 Roll. Abr. ſ 
(u) 10 Rep. 127. (v) Stat, 11 Geo, II. e. 19. §. 5 Of 
Litt. F. 32. 14, ( 
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had called him barely tenant in fee- tail ſpecial, that would 
+ have diſtinguiſhed him from others; and beſides he has no 
nger an eſtate of inheritance, or fee (x), for he can have no 
irs, capable of taking per formam doni. Had it called 
n tenant in tail without iſſue, this had only related to the 
elent fat, and would not have excluded the poſſibility of fu- 


re iſſue. Had he been ſtyled tenant in tail without palſiblity of 
„this would exclude time paſt as well as preſent, and he 
ght under this deſcription never have had any poſſibility of 
ue. No definition therefore could ſo exactly mark him 
it, as this of tenant iz fail after poſſibility of iſſue extinct, 
hich(with a preciſion peculiar to our own law)notonly takes in 
e poſſibility of iſſue in tail which he once had) but alſo ſtates 
at this poſſibility is now extinguiſhed and gone. 


Tuls eſtate muſt be created by the act of God, that is, 
the death of that perſon, out of whoſe body the iſſue was to 
ning; for no limitation, conveyance, or other human act 
make it. For, if land be given to a man and his wife, 
d the heirs of their two bodies begotten, and they are di- 
reed a vinculo matrimonii, they ſhall neither of them have 
s eſtate, but be barely tenants for life, notwithſtanding the 
beritance once veſted in them (y). A poſſibility of iſſue is 
mys ſuppoſed to exiſt, in law, unleſs extinguiſhed by the 
ath of the parties ; even though the donees be each of them 
hundred years old (2). | 


This eſtate is of an amphibious nature, partaking partly 
an eſtate-tai}, and partly of an eſtate for life. The tenant 
in truth, only tenant for life, but with many of the privi- 
ges of a tenant in tail; as, not to be puniſhable for waſte, 
c. (a): or, he is tenant in tail, with many of the reſtrictions 
a tenant for life; as, to forfeit his eſtate if he alienes it in 
imple (b): whereas ſuch alienation by tenant in tail, 
ugh voidable by the iſſue, is no forfeiture of the eſtate to 
freverſioner : who is not concerned in intereſt, till all poſ- 
lity of iflue be extindt. But, in general, the law books 

ESE 8 upon 


(x) Roll. Rep. 184. 11 Rep. 80, (y) Co. Litt, 28. (2) Lit. 
44 Co. Lit. 28. (a) Co, Litt, 27, (b) 167d. 28. 
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upon this eſtate as equivalent to an eſtate for life only; an 
as ſuch, will permit this tenant to exchange his eſtate wit 
tenant for life ; which exchange can only be made, a 
| mall ſee hereaſtch, of eſtates Naur are equal 1 in 1 their nature, 


1 

al 

88 TEexAnT by the curteſy of England, is which T 4 

marries a woman ſeiſed of lands and tenements in fee-ſimpleq 
fee-tail ; that is, of an eſtate of inheritance ; and has by he 

iſſue, born alive, which was capable of inheriting her eat 

In this caſe, he ſhall, on the death of his wife, hold Mr 

lands for his life, as tenant by the curteſy of England (e. 

Tuts eſtate, PEO to Littleton, has its denomina 7 

tion, becauſe it ĩs uſed within the realm of England only; a : 

it is ſaid in the mirrour (d) to have been introduced by ki m: 


Henry the firſt: but it appears alſo to have been the eftabliſ 
ed law of Scotland, wherein it was called curialitas (e): Mia 
that probably our word curteſy was underſtood to fignify u 
ther an attendance upon the lord's court or curtis, (that is, be 
ing his vaſal or tenant) than to denote any peculiar fayourhe 
longing to this iſland. And therefore it is laid down (f) that 
by having iſſue, the huſband ſhall be entitled to do homage | 
the lord, for the wife's lands, alone: whereas, before ill 
had, they muſt both have done it together. It is likewl 
uſed in Ireland, by virtue of an ordinance of kingHenry Ig 
It alſo appears (h) to have obtained in Normandy ; 3 and w 
likewiſe uſed among the antient Almains or Germans ( 
And yet it is not generally apprehended to have been a conk 
quence of a feoda] tenure (k), though I think ſome ſubſtanti 
feodal reaſons may be given for its introduction. For, it 
woman ſeiſed of lands ha th iſſue by her huſband; apd dies, be 
husband is the natural guardian of the child, and as ſuch) 181 
reaſon entitled to the profits of the lands in order to man 
it: and therefore che New” apparent of a tenant by the curk 

£7 a 11.3899 . co 
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60 a de (hes. 8 git „ Ghent: u 
4. (4) Liar. g. 9e. Co. Litt 30. 67 eh, Pat. 11. H. I, 
30. in 2 Bac. Abr. 689. (h) Gs Couſtum c. 119. (i) U 
denbrog LL. Alman. t, 92. (K) Wright, 294. 
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(88.14 not be in ward to the lord of the fee, 3 the life of 
n kenant (1). As ſoon therefore as any child was born, the 
err began to have a permanent intereſt in the lands, he be- 
me one of the pares curtis, and was called tenant by the 
ey initiate 3 and this eſtate being once veſted in him by 
ebirth of the child, was not liable to be determined by the 


bſequent death or coming of age of the infant. 


Turns are four requiſites neceſſary to make a tenancy by the 
rteſy 3 marriage, ſeiſin of the wife, iſſue, and death of the 
fe (m). 1. The marriage muſt be canonical, and legal. 2. The 
itn of the wife muſt be an actual ſeiſin or poſſeſſion of the 
nds; not a bare right to poſſeſs, which is a ſeiſin in law, but 
a Qual poſſeſſion, which is a ſeifin in deed. And therefore 
an nan ſhall not be tenant by curteſy of a remainder or rever- 
on. Butof ſome incorporeal heredjtaments-a man may be 
nant by the curteſy, though there have been no actual ſei- 
Bn of the wife: as in caſe of an advowſon, where the church 
1s not become void in the lifetime of the wife; which a man 
ray hold by the curteſy, becauſe it is impoſſible to have had 
tual ſeiſin of it, and impotentia excuſat legem (n). If the wife 
e an ideot, the huſband ſhall not be tenant by the curteſy 
f her lands; for the king by prerogative is entitled to them; 

he inſtant ſhe herſelf has any title: and fince ſhe could never 
erghtfully ſeiſed of theſe lands, and the huſband's title de- 


s tenant by the curteſy (o). 3. The iſſue muſt be born 
lire. Some have had a notion that it muſt be heard to cry; 


performed, the huſband 1 in this caſe ſhall not be tenant by 


) F. N. B. 143 (m)] Co. Litt. 30. (un) Ibid. 29. (o) Co. 
It. zo. Plowd. 263. (p) Dyer. 25. 8 Rep. 34. | 
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ends entirely upon her ſeiſin, the huſband can have no title 


ut that is a miſtake. Crying indeed 1s the ffrongeft evidence 
fits being born alive; but it is not the ozly evidence (p). | 
The iffue alſo muſt be Born during the life of the mother; 
or, if the mother dies in labour, and the Cæſarean operation 


the 
* 
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| a teſy (u). And hence we may obſerye, with how much nicet j 2 
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the curteſy : becauſe, at the inſtant of the mother's deaf 
he was clearly not entitled, as having had no iſſue born, hy 
the land deſcended to the child, while he was yet in his 10 
ther's womb ; and the eſtate, being once ſo veſted, ſh 
not eds be taken from him (q). In gavelkind lands 
huſband may be tenant by the curteſy without having any i 
ſue (r). But in general there muſt be iſſue born; and ſud 
iſſue muſt alſo be capable of inheriting the mother's eſtate 0 
Therefore if a woman be tenant in tail ale, and hath oil 
a daughter born, the huſband is not thereby entitled to bets 
nant by the curteſy; ; becauſe Gſh if female can never in 
herit the eftate in tail male (t). d this ſeems to be the tn 
reaſon, why the huſband cannot be tenant by the curteſy q 
any lands of which the wife was not actually ſeiſed : becauſt 
in order to entitle himſelf to ſuch eſtate, he muſt have beggt 
ten iſſue that may be heir to the wife ; but no one, by our 
ſanding rule of law, can be heir to the anceſtor of any lan 
wher cof the anceſtor was not actually ſeized ; and therefor 
as the huſband hath never begotten any iſſue that can be h on- 
to thoſe iands, he ſhall not be tenant of them by the cur 


and conſideration the old rules of law were framed ; and hoy 
cloſely they are connected and interwoven together, ſupport 
ing, illuſtrating, and demonſtrating one another, The tine 
when the iſſue was born is immaterial, provided it were du 
ring the coverture: for, whether it was born before or aſu All i, 
the wife's ſeſin of the lands, whether it be living or deadat 
the time of the ſeifin, or at the time of the wife's deceaſe, tit 
huſband ſhall be tenant by the curteſy (W). The huſband 
by the birth of the child becomes (as we before obſerved) 
tenant by the curteſy initiate (x), and may do many acts t 
charge the lands; but his eſtate is not conſummate till th 
death of the wife; which is the fourth and laſt requiſte H |.. 


make a complete tenant by the curteſ 
# Ps y 0). IV. Tenant 


{q) Co. Litt. 29. 0 Ibid. 30. (5) Litt. $s 6. (006. 
Litt. 29. (u) Ibid, 40. () Ibid. 29. (x) 1% p 
ty) Did. | 


PF 


w. TENANT in deter is where the huſband of a woman 
iſed of an eſtate of inheritance, and dies; in this caſe, 
wife ſhall have the third part of all the lands and tene - 
nts whereof he was ſeiſed during the coverture, to hold to 
rſelf for the term of her natural life (z). 


DowER is called in Latin by the foreign juriſts doarium, 
tby Bracton and our Engliſh writers dos : which among 
Romans ſignified the marriage portion, which the wife 
ught to her huſband 3 but with us is applied to ſignify this 
d of eſtate, to which the civil law, in its original tate, had 
thing that bore a reſemblance : nor indeed 1s there any 
ng in general more different, than the regulation of landed 
perty according to the Engliſh, and Roman laws. Dower 
tof lands ſeems alſo to have been unknown in the early part 
our Saxon conſtitution ; for, in the laws of king Edmond (a), 
wife is directed to be ſupported wholly out of the perſonal 
ate, Afterwards, as may be ſeen in gavelkind tenure, the 

dow became entitled to a conditional eſtate in one half of the 
ds, with a proviſo that ſhe remained chaſte and unmarried 
); as is uſual alſo in copyhold dowers, or free bench. Yet 
ne (e) have aſcribed the introduction of dower to the Nor- 
5 as a branch of their local tenures; though we cannot 
jet any feodal reaſon for its invention, ſince it was not a 
of the pure, primitive, ſimple law of feuds, but was firſt 
al introduced into that ſyſtem (wherein it was called triens, 
a (d), and dotalitium) by the emperor Frederick the ſe- 

d (e); who was cotemporary with our king Henry III. It 
poſſible therefore that it might be with us the relic of a 
in cuſtom : ſince, according to the hiſtorians of that 
ntry, dower was introduced into Denmark by Swein, the 
er of our Canute the great, out of gratitude to the Da- 
ladies, who ſold all their jewels to ranſom him when taken 
| | priſoner 


. 9936 - (a) Wilk. 7. | 8 GC 51. 
U 3 ro. Wer. 70. C Wri 6 I 2. r 4 
12.1.9. (FO Or Fw 


— 


1360 The RIGHTS Book | 


priſoner by the Vandals (f). However this be, the reach 
which our law gives for adopting it, is a very plain and a ſenſ 
ble one; for the ſuſtenance of the wife, and the nurture aul 
education of the younger children (g): 


It treating of this eſtate, let us, firſt, conſider, ab may 
be endowed ; ſecondly, of what ſhe may be . endowed; 


thirdly, the manner how ſhe ſhall be endowed ; an 5 
fourthly, how dower may be barred or prevented, z 


1. Wu may be endowed. She muſt be the actual wid 


the party at the time of his deceaſe. If ſhe be divorced a qi $ 
culh matrimonii, ſhe ſhall not be endowed ; for ubi au, e 
matrimonium, ibi nulla dos (h). But a divorce a menſa et e. 
only doth not deſtroy the dower (i) ; no, not even for a ;1 
tery itſelf, by the common law (k). Vet now by the ſau. b. 
Weſtm. 2. (I) if a woman clopes from her huſband, and IN 

| 


with an adulterer, ſhe ſhall loſe her dower, unleſs- her hul 
band be voluntarily reconciled to her. It was formerly hel 
that the wife of an ideot might be endowed, though the h 
band of an ideot could not be tenant by the cur teſy (m): by 
as it ſeems to be at preſent agreed, upon principles of ſout 
ſenſe and reaſon, that an ideot cannot marry, being incapi 
ble of conſenting to any contract, this doctrine cannot no 
take place. By the antient law the wiſe of a perſon attains 
of treaſon or felony could not be endowed z to the int ciſt 
ſays Staunforde (n); that, if the love of a man's own lil 
cannot reſtrain him from ſuch atrocious acts, the love of It 
wife and children may: though Britton (o) gives it ano 
turn; vx. that it is preſumed the wife was privy to her 
band's crime. However, the ſtatute 1 Edw. VI. cc 12. abit 
the rigor of the common law in this particular, and allow 

an 


(f) Mod. Un. Hiſt, xxxii. gr. (g) Bratt. J. 2. e. 394 
- Litt. 30. (h) BraQ./ 2. c. 39. $ 4 (0) Co. Lit. 4 
(k) Yet, among the antient Guths, an adultereſs was puniſhed! 
the loſs of her dotalitii ei trientis ex bonis mobilibas viri. (Stem 
J. 3. c. 2.) () 13 Edw. I. c. 34 (m) Co. Litt. 31. 00 
Ge De 3. c. 3. (o] c. 110. | 
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vile her dower. But a ſubſequent ſtatute (p) revived this 
rity againſt the widows of traitors, who are now barred 
tir dower, but not the widows of felons. An alien alſo 
ot be endowed, unleſs ſhe be queen conſort; for no alien 
epable of holding lands (q). The wife muſt be above nine 
old at her huſband's death, otherwiſe ſhe ſhall not be 
owed (r): though in Bracton's time the age was indefi- 
„and dower was then only due, , wxor poſt dotem 
omereri, et virum ſufttnere (s).. | 


We are next to enquire, of what a wife may be endow- 
And the is now by law entitled to be endowed of all lands 
tenements, of which her huſband was ſeiſed in fee-ſimple 
fee-tail at any time during the coverture z and of which 
iſſue, which ſhe might have had, might by poſſibility 
e been heir (t). Therefore, if a man, ſeiſed in fee-fim- 
bath a ſon by his firſt wife, and after marries a ſecond 
„he ſhall be endowed of his lands; for her iſſue might 
poſhibility have been heir, on the death of the ſon by the 
er wife. But, if there be a donee in ſpecial tail, who 
s lands to him and the heirs of his body begotten on Jane 
wife; though Jane may be endowed of theſe lands, yet if 
je dies, and he marries a ſecond wife, that ſecond wife 
| never be endowed of the lands entailed ; for no iſſue 
t ſhe could have, could by any poſlibility inherit them (u). 
lein in law of the huſband will be as effectual a ſeſin in 
ch in order to render the wife dowable ; for it is not in the 
s power to bring the huſband's title to an actual ſeifin, 
It is in the huſband's power to do with regard to the wife's 
ds: which is one reaſon why he ſhall not be tenant by the 
ey, but of ſuch lands whereof the wife, or he himſelf in 
nght, was actually ſeiſed in deed (w). The ſeiſin of the 
band, for a tranſitory inſtant only, when the ſame act which 

| ; | gives 


P) 5 & 6 Edw. VI. c. 17. tq) Co, Litt. 31. _ (r) Litt. &. 


b)/,2. 6. 9. f. 3. () Litt. & 36. 53. (v) Ibid. f. 83. 
U. 7 3. (e) Lit. K 36. 53 0 4. 5 53 


132 The Rio urs Boot 
gives him the eſtate conveys it alſo out of him again, 
where by a fine land is granted to a man, and he imm 
ately renders it back by the ſame fine) ſuch a ſeiſin wil 
entitle the wife to a dower (x): for the land was merel 
tranſitu, and never reſted in the huſband. But, if the l 
abides in him for a fingle moment, it ſeems that the wiſe f 
be endowed thereof (y). And, in ſhort, a widow may be 
dowed of all her huſband's lands, tenements, and hered 
ments, corporeal or incorporeal, under the reſtrictions befi 
mentioned; unleſs there be ſome ſpecial reaſon to the cont! 
Thus, a woman ſhall not be endowed of a caſtle, built ford 
fence of the realm (z): nor of a common without {tint ; | 
as the heir would then have one portion of this common, f 
the widow another, and both without ſtint, the common wa 
be doubly ſtocked (a). Copyhold eſtates alſo are not liabl 
dower, being only eftates at the lord's will; unleſs byt 
ſpecial cuſtom of the manor, in which caſe it is uſually c; 
the widow's free-bench (b). But, where dower is allow 
it matters not, though the huſband aliene the lands duringt 
coverture ; for he alienes them liable to dower (c). 


3. NRx r, as to the manner in which a woman is to bee 
dowed. There are now ſubſiſting four ſpecies of dower;! 
fifth, mentioned by Littleton (d), de la bins belle, han 
been aboliſhed together with the military tenures, of wi 
it was a conſequence, 1. Dower by the common law; 
that which is before deſcribed. 2. Dower by particular a 
tom (e); as that the wife ſhall have half the huſband's lud 
or in ſeme places the whole, and in ſome only a quarter, 
| Dower ad oftium ecclefiae (f): which is where tenant in t 


i 
TTL 


(*) Cro, Jac, 61g. 2. Rep. 67. Co. Litt. 31, © 
(y) This diQtrine was extended very far by a jury in Wales, wit 
the father and ſyn were both hanged in one cart, but the ſon # 
ſuppoſed to have ſurvived the father, by appearing to {ivy 
longeſt ; whereby he became ſeiſec| of an eltate by ſurvivorlil 
in conſequence of which ſeiſin his widew had a verdid for 
dower. (Cro. Eliz. 50 ). (xz) Co. Litt. 31. 3 Le.. 7 
(a) Co, Litt. 32. 1 Jon. 315. (b) 4 Rep. 22. bY | 
Litt, 32, (d) F. 48, 49. (e) Litt. $. 37. (f) Ibid.) 3 
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e of full age, openly at the church door, where all mar- 
were formerly celebrated, after affiance made and (Sir 
rd Coke in his tranſlation adds) troth phghted between 
v doth endow his wife with the whole, or ſuch quantity 
e hall pleaſe, of his lands; at the ſame time ſpecifying 
aſcertaining the ſame : on which the wife, after her huſ- 
s death, may enter without farther ceremony. 4. Dower | 
ſenſu patris (g); which is only a ſpecies of dower ad 
n eccleſiae, made when the huſband's, father is alive, and 
bn by his conſent, expreſaly given, endows his wife with 
lof his father's lands. In either of theſe caſes, they muſt 
prevent frauds) be made (h) in facie ecclefiae et ad oflium 
; non enim valent faFa in lecto mortals nec in camera, 
db: abi clandeſtina fuere conjugia. $55 | 


is curious to obſerve the ſeveral revalutians which the 


and. It ſeems firſt to have been of the nature of the 
rin gavelkind, before-mentioned ; wiz. a moiety of the 
and's lands, but forfeitable by incontinency or a ſecond 
age, By the famous charter of Henry I. this condition, 
idowhood and chaſtity was only required in caſe the 
and left any iſſue (i): and afterwards we hear no more of 
Under Henry the ſecond, according to Glanvil (k), the 
r ad oftium ecclefiae was the moſt uſual ſpe cies of dow- 
and here, as well as in Normandy (1), it was binding 
the wife, if by her conſented to at the time of marriage. 
ter, in thoſe days of feodal rigor, was the huſband al- 
«to endow her ad ofltum ecclefiae with more than the 
part of the lands whereof he was then ſeiſed, though he 
tendow her with leſs ; left by ſuch liberal endowments 
Id might be defrauded of his wardſhips and other feodal 


s(m). But if no ſpecific donation was made at the 
church 


Lit. F. 40. (h) Bra con, I. 2. 0 39. C. 4. (i) Si 
' viro uxor ejus remanſerit, et fine liberis fuerit, dotem 
bobebir vero ur cum liberis remanſerit, dotem quidem 
dum cr pus ſuu m legitime ſervaverit. (Cart. Hen, J. A. D. 
 Introd. to great charter, edit. Oxon. pas. iv.) (Kk) J. 6. 
* 2. () Gr, Cauſtu m. c. 101. [(m) Bract. J. 2. c. 39. 


ine of dower has undergone, ſince its introduction into 
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church porch, then ſhe was endowed by the common lay 
the third part (which was called her dos rattonabilis) of 
lands and tenements, as the huſband was ſeiſed of at the 
of the eſpouſals, and no other; unleſs he ſpecially eng 
before the prieſt to endow her of his future acquiſitions 
and, if the huſband had no lands, an endowmentingy 
chattels, or money, at the time of eſpouſals, was a bar 
dower (o) in lands which he afterwards acquired (p). In 
John's magna carta, and the firſt charter of Henry III (g) 
mention is made of any alteration of the common lay, i 
ſpe& of the lands ſubje& to dower : but in thoſe of 121 
1224, it is particularly provided, that a widow ſhall beq 
tled for her dower to the third part of all ſuch lands as the 
band had held in his life time (r): yet, in caſe of a ſp 
endowment of leſs ad oftinm eccleſiae, the widow had fil 
power to wave it after her huſband's death. And this c 
nued to be law, during the reigns of Henry III. and Eds 
T (s). In Henry IV's time it was denied to be law, t 


/ 


WIN 


n) De queſtu ſus (Glanv. ibid.) de terris acquiſitis et acqurain; 
(Bract. ibid.) (%) Glan. c. 2. (p) When ſpecial endoyn 
were made ad eſtiu m eccleſiae, the huſband, after affiance n 
and troth plighted, uſed to declare with what ſpecific land 
meant to endow his wife, (quod dotat eam de tali mantri 
fer tinentits, &c. Bract. ibid.) and therefore in the old Volo: 
tual (Seld. Ux, Hebr. J. 2. c. 27.) there is, at this part of the 
trimonial ſervice, the following rubric; “ ſacerdes internyl 
« tem mulieris; et, fi terra ei in detem detur, tunc dicatur 
« mus iſte, &c.” When the wife was endowed generally (erh. 


_ uxorem ſuam dotavwerit in generali, de omnibus terris et ten, 


BraQ, ibid.) the huſband ſeems to have ſaid, ** with all my 
and tenements I thee endow ;” and then they all became! 
to her dowey, When he endowed her with pes ſohalt) onlj 
uled to ſay, with all my worldly goods (or, as the Saliſburj to 1 
«* tual has it, with all my 0 chattel) I thee end 
which entitled-the wife to her thirds, or pars rationabilis, 0 
perſonal eſtate, which is provided for by magna carta, c, 
and will be farther tre ted of in the concluding chapter 9 
book: though the retaining this laſt expreſſion in our mod: 
turgy, if any meaning at all, can now refer only to the f 
maintenance, which ſhe acquires during coverture, out of he 
band's perſonalty. (q) A. D. 1216. c. J. edit. 0 
(r) Aſignetur autem ei pro dete ſua tertia pars totius feat | 
ſur quae ſua fuit in vita ſua, nifi de minori dotata fuerit af 6 fan 
eccl:fiae. c. 7. (Ibid.) (+) Bract. 251 ſupr, Britton. (, 
et. I. 5. c. 23.4. it, 15; | 5 
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an can _ endowed of her huſband's goods and chat- 


fly, that a woman may be endowed ad oftium ecclefiae 
h more than a third part (u); and ſhall have her election, 
r her huſband's death, to accept ſuch dower, or refuſe it 
betake herſelf to her dower at common law (w). Which 


dowers, ad oftium ecclefiae and ex affenſu A" have 
e fallen into total diſuſe. 


PROCEED therefore to conſider the method of endow- 


only uſual ſpecies. By the old law, grounded on the feo- 
exactions, a woman could not be endowed without a fine 


ce: left ſhe ſnould contract herſelf, and ſo convey part 


care to be well paid for; and, as it ſeems, would ſome- 


fine, But, to remedy theſe oppreſſions, it was provided, 
by the charter of Henry I (y), and afterwards by magna 
a (2), that the widow ſhall pay nothing for her marriage, 
ſhall be diſtreined to marry afreſh, if ſhe chooſes to live 


ent of the lord : and farther, that nothing ſhall be taken 


er nuſband's capital manſion -houſe for forty days after his 
b during which time her dower ſhall be aſſigned. Theſe 


days are called the widow's quarentine 3 a term made uſe 


e held in dower, muſt be aſſigned (b) by the heir of the 
and, or his guardian; not only for the ſake of notonety, 
allo to entitle the lord of the fee to demand his ſervices of 
ker, in reſpect of the lands ſo holden. For the heir by 


( % 3; i. „ 
39 F. N. B. 180. (WS. 41 (x) Mirr. c. 1. Q. 3 
bi ſupra, (2) cap. 7. () It ſignifies, in particular, the 
_ which perſons coming from infected countries are 
ei to wait, before they are permitted to land in England. 
„bet. 34, 35: 


(t); and, under Edward IV. Littleton lays it down ex / 


e of uncertainty was probably the reaſon, that theſe ſpe- 


it, or aſſigning dower, by the common law, which is now - 


to the lord: neither could ſhe marry again without his 
e fend, to the lord's enemy (x). This licence the lords 


s force the dowager to a ſecond marriage, in order to gain 


out a huſband ; but ſhall not however marry againſt the 


iignment of the widow's dower, but that ſhe ſhall remain 


law to ſignify the number of forty days, whether ap- 
to this occafion, or any other (a). The particular lands, 


this 
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this entry becomes tenant thereof to the lord, and h * 
is immediate tenant to the heir, by a kind of ſubinfeuda 
or under- tenaney, completed by this inveſtiture oraſſignne 
which tenure may ſtill be created, notwithſtanding theſta 
of quia emptores, becauſe the heir parts not with the fee 
ple, but only with an eſtate for life. If the heir or his oy 
dian do not aſſign her dower within the term of quarenty 
or do aſſign it unfairly, ſhe has her remedy at law, and 
_ ſheriff is appointed to aſſign it (e). Or if the heir (beingy 
der age) or his guardian, aſſign more than ſhe ought to 
it may be afterwards remedied by writ of admeaſuremm 
dower (d). If the thing of which ſhe is endowed be di i 
her dower muſt be ſet out by metes and bounds ; but if it 
indiviſible, ſhe muſt be endowed ſpecially ; as, if the Mae. 
preſentation to a church, the third toll-diſh of a mill, the ii 
part of the profits of an office, the third ſheaf of tithe, n. 
the like (e). BE tut 


UPON preconcerted marriages, and in eſtates of conſid 
ble conſequence, tenancy in dower happens very ſeldom: Med 
the claim of the wife to her dower at the common law dif 
ing itſelf ſo extenſively, it became a great clog to alienati 
and was otherwiſe inconvenient to families. Where 
fince the alteration of the antient law reſpecting dower al 
tium ecclefiae, which hath occaſioned the intire diſuſe of wa 
ſpecies of dower, jointures have been introduced in th 
ſtead, as a bar to the claim at common law. Which ,, . 
me to enquire, laſtly, _ Eb 


4. How dower may be barred or prevented. A vil 
may be barred of her dower not only by elopement, dir 
being an alien, the treaſon of her huſband, and other di 
lities before-mentioned, but alſo by detaining the title da 
or evidences of the eſtate from the heir; until ſhe reign. 12 
them (f); and, by the ſtatute of Gloceſter (g), if 0 1 


(e) Co. Litt. 34, 33. (4d) F. N. B. 148. Finch. I. 30 
Weſtm. 2. 13 Edw. I. c. 7. (e) Co. Litt, 32. (f) 
{g) 6 Edw. I. c. 7. : | 
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nes the land aſſigned her for dower, ſhe forfeits it ſo 
7, and the heir may recover it by action. A woman alſo 
j be barred of her dower, by levying a fine or ſuffering a 
torery of the lands, during her coverture (h). But the 


ot uſual method of barring dowers is by jointure, as regu- 
ed by the ſtatute 27 Hen. VIII. c. 10. | 


A jJo0INTURE, which ftriftly ſpeaking ſignifies a joint 
ate, limited to both huſband and wife, but in common 
eptation extends alſo to a ſole eſtate, limited to the wife 
ly, is thus defined by fir Edward Coke (i); © a competent 
lvelyhood of freedom for the wife, of lands and tenements; W 
to take effect, in profit or poſſeſſion, preſently after the © 
death of the huſband ; for the life of the wife at leaft.” - 

is deſcription is framed from the purview of the ſtatute 27 
n. VIII. c. 10. before-mentioned ; commonly called the 
tute of uſes, of which we ſhall ſpeak fully hereafter. At 
ſent I have only to obſerve, that, before the making of 
i ſtatute, the greateſt part of the land of England was con- 
fed to uſes; the property or poſſeſſion of the ſoil being 
ted in one man, and the w/e, or profits thereof, in an- 
ter; whoſe directions, with regard to the diſpoſition there- 
the former was in conſcience obliged to follow, and might 
compelled by a court of equity to obſerve. Now, though 
uſband had the ſe of lands in abſolute fee- ſimple, yet the 
e was not entitled to any dower therein; he not being 
ed thereof : wherefore it became uſual, on marriage, to 
le by expreſs deed ſome ſpecial eftate to the uſe of the huſ- 
d and his wife, for their lives, in joint-tenancy or join- 
; which ſettlement would be a proviſion for the wife in 
c he ſurvived her huſband. At length the ſtatute of uſes 
hined, that ſuch as had the 2/ of lands, ſhould, to all in- 
ts and purpoſes, be reputed and taken to be abſolutely 
d end poſſeſſed of the ſoil itſelf. In conſequence of which 
l ſeifin, all wives would have become dowable of ſuch 
b as were held to the uſe of their husbands, and alſo en- 
lat tne ſame time to any ſpecial lands that might be ſettled 
0L, II. G | in 


(h) Pig. of recov. 66. (1) r Inft, 36. 
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in jointure; had not the ſame ſtatute provided, that u 


me ſhall be for ever precluded from her dower ). Bu a 


a bad title, and the jointreſs is evicted, or turned out ofy 


that do not extend to jointreſſes; and ſo, vice Verſa i 


'riage, ſeem to have been in uſe among the antient Germans 


making ſuch an eſtate in jointure to the wife before mam 


theſe four requiſites muſt be punctually obſerved. 1. Thejg 
ture muſt take effect immediately on the death of the hugh 
2. It muſt be for her own life at leaſt, and not pur aui 
or for any term of years, or other ſmaller eſtate. 3. Itn 
be made to herſelf, and no other in truſt for her. 4. Itn 
be made, and ſo in the deed particularly expreſſed to be, 
ſatis faction of her whole dower, and not of any particular 
of it. If the jointure be made to her after marriage, ſh 
her election after her husband's death, as in dower add 


ecclefiae, and may either accept it, or refuſe it and betakeh . 
ſelf to her dower at common law; for ſhe was not capd 
of conſenting to it during coverture. And if, by anyfn q 


or accident, a jointure made before marriage proves tobe 


ſeſſion, ſhe ſhall then (by the proviſions of the ſame ſtat 
have her dower pro tanto at the common law (I). 


THERE are ſome advantages attending tenants in di 


treſſes are in ſome reſpects more privileged than tenant 
dower. Tenant in dower by the old common law is fu 


{k) 4 Rep. 1, 2. () Theſe ſettlements, previous tot 


their kindred nation the Gav!s. Of the former Tacitus gig 
this account. Dotem non uxcr marite, ſed uxori nariti d 
inter ſunt parentes et propinqui, et munera probant,” (41 
Germ. c. 18.) And Cæſar, (de bello Gallico, I. 6. c. 18.) hap 
us the terms of a marriageſ ettlement among the Gauls, #! 
calculated as any modern jointure. Yiri, guantas fecun 
*iyxoribus dotis nomine acceperunt, tantas ex ſuis bonis, alis 
ine fadta, cum dotibus communicant, Hujus omnis pecund 
Junctim ratio habetur, fructuſque ſervantur. Uter eirin 
« ſuperarit, ad eum pars utriv ſque cum fructibus ſuperiii'n 
« Serum pervenit. The dauphin's commentator on Cæſir (iy 
that the Gauliſh cuſtom was the ground of the new reguil 
made by Juſtinian (Nov. 9.) with regard to the proviſion fot | 
dows among the Romans: but ſurely there is as much real 
ſuppoſe, that it gave the hint for our ſtatuable jointures. 
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o no tolls or taxes; and hers is almoſt the only eſtate on 
which, when derived from the king's debtor, the king cannot 
lifrein for his debt; if contracted during the coverture (my). 
But, on the other hand, a widow may enter at once, with- 
out any formal proceſs, on her jointure land; as ſhe alſo 
might have done on dower ad oftium ceclefiae, which a join- 
ture in many points reſembles ; and the reſemblance was 
fill greater, while that ſpecies of dower continued in its F 
primitive ſtate : whereas no ſmall trouble, and a very te- 1 
| dious method of proceeding, is neceſſary to compel a legal 
aſſignment of dower (n). And, what is more, though 
dower be forfeited by the treaſon of the husband, yet lands 
ſettled in jointure remain unimpeached to the widow (o). 
Wherefore fir Edward Coke very juſtly gives it the prefer- 
ence, as being more ſafe and ſure to the widow, than even 
dower ad oftium ecclęſiae, the moſt eligible ſpecies of any, 


(m) Co. Litt. 31. a. F. N. B 13. 
(a) Co. Litt. 36. (o) Ibid. 73, 


© CnrrER 
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CHAPTER THE NINTH-« 


— 


or ESTATES, LESS THan FREEHOLD, 


F eftates, that are leſs than freehold, there are three 
ſorts; 1. Eſtates for years: 2. Eſtates at will: z. I. WW: 
tates by ſufferance. | | 


I. AN eſtate for years is a contract for the poſſeſſion of 
lands or tenements, for ſome determinate period: and it 
happens where a man letteth them to another for the term 
of a certain number of years, agreed upon between the leſ. 
ſor and the leſſee (a), and the leſſee enters thereon (b). If 
the leaſe be but for half a year, or a quarter, or any leh 
time, this leſſee is reſpected as n tenant for years, and i 
ſtyled ſo in ſome legal proceedings; a year being the ſhortel 
term which the law in this caſe takes notice of (c). And 
this may, not improperly, lead us into a ſhort explanation 
of the diviſion and calculation of time by the Englith law. 


THE ſpace of a year is a determinate and well-known period 
conſiſting commonly of 365 days: for, though in billextiles 
leap-yeas 


(a) We may here remark, once for all, that the terminations of 
„„er and“ ee'. obtain, in law, the one an active, the 
other a paffive ſignification ; the former uſually denoting the dv 
of any act, the latter him to whom it is done. The feoffer is | 
that maketh a feoffment ; the feoffee is he to whom it ie made: 
the doner is one that giveth land in tail; the donee is he who 7 
ceiveth it: he that granteth a leaſe is denominated the leſſor; 1 
he to whom it is granted the leſſee, (Litt 5. 57.) (0) Ibid, 5h 
(c) Ibid, 67. | | 
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ep-years it conſifts properly of 368, yet by the ſtatute 21 Hen. 

II. the increaſing day in the leap-year, together with the pre- 
«ding day, ſhall be accounted for one day only. That of a 
3 more ambiguous : there being, in common uſe, two. 
mays of calculating months; either as lunar, conſiſting of 
renty-eight days, the ſuppoſed revolution of the moon, thir- 
ten of which make a year; or, as calendar months, of unequal 
gengths, according to the Julian diviſion in our common alma- 
2cs, commencing at the calends of each month, whereof in a | 
rear there are only twelve. A month in law is a lunar month, 7 
r twenty-eight days, unleſs otherwiſe expreſſed; not only be- 4 
auſe it is always one uniform period, but becauſe it falls natu- 
ly into a quarterly diviſion by weeks. Therefore a leaſe for 
twelve months” is only forforty- eight weeks; but if it be 
or c twelvemonth“ in the fingular number, it is good for 
e whole year (d). For herein the law recedes from its uſual 
Ilculation, becauſe the ambiguity between the two methods 
fcomputation ceaſes; it being generally underſtood, that by 
he ſpace of time called thus, in the ſingular number, a twelye- 
onth, is meant the whole year, conſiſting of one ſolar revo- 
tion. In the ſpace of a day all the twenty-four hours are 
ſually reckoned ; the law generally rejecting all fractions of a 
yy, in order to avoid diſputes (e). Therefore, if I am bound 
pay money on any certain day, I diſcharge the obligation if 
pay it before twelve o'clock at night; after which the fol- 
wing day commences. But to return to eſtates for years. 


Tuts g eſtates were originally granted to mere farmers or 
sbandmen, who every year rendered ſome equivalent in mo- 
7, proviſions, or other rent, to the leſſors or landlords; but, 
order to encourage them to manure and cultivate the ground, 
ey had a permanent intereſt granted them, not determinable 
the will of the lord. And yet their poſſeſſion was eſteemed 
ſo little conſequence, that they were rather conſidered as the . 
liffs or ſervants of the lord , Who were to receive and account 
G. 3 | | for. 


d) 6 Rep. 61. (e) Co, Litt, 138. 
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for the profits at a ſettled price, than as having any pro- 
perty of their own. And therefore they were not allowed u 
have a freehold eſtate : but their intereſt (ſuch as it wa) 
veſted after their deaths in their executors, who were to 
make up the accounts of their teſtator with the lord, and 

his other creditors, and were entitled to the ſtock upon the Wii! 
farm. The leſſee's eſtate might alſo, by the antient la, Mi 
be at any time defeated, by a common recovery ſuffered 

by the tenant of the freehold (f); which annihilated a 
leaſes for years then ſubſiſting, unleſs afterwards renewed i 
by the recoveror, whoſe title was ſuppoſed ſuperior to h 
by whom thoſe leaſes were granted. | ne 


WuILE eſtates for years were thus precarious, it is 1 
wonder that they were uſually very ſhort, like our moden 
leaſes upon rack-rent; and indeed we are told (g) tete 
by the antient law, no leaſes for more than forty years wen 
allowable, becauſe any longer poſſeſſion (eſpecially wha 
given without any livery declaring the duration of the eſta {Mir t 
might tend to defeat the inheritance. Yet this law, if ele. 
it exiſted, was ſoon antiquated : for we may obſerve, i eat 
Madox's collection of antient inſtruments, ſome leaſes uon 
years of a pretty early date, which conſiderably exceed tui tv 
period (h); and long terms, for three hundread years he 
leaſt, were certainly in uſe in the time of Edward III M bir 
and probably of Edward I. (K). But certainly, when bf 
the ſtatute 21 Hen. VIII. c. 5. the termor (that is, he wit 
is entitled to the term of years) was protected againſt thei 
fictitious recoveries, and his intereſt rendered ſecure ani 
permanent, long terms began to be more frequent than be 
fore; and were afterwards extenſively introduced, bei 
found extremely convenient for family ſettlements and moth 


gages : continuing ſubject, however, to the ſame rule .““ 
| ; : ſucceſſion ſe Ye 


ate (c 


yea 


(f) co. Litt. 46. (g) Mirror. c. 2. $. 27. Co. Litt. % let. 
(h) Madox. Fer mulare Anglican, N 239 fol. 140. Demie if 
ei hty years, 21 Ric. II. Id. No. 246. fol. 146. for the || 
te'm, A. D. 1419... . bid. Ne. 248. fol. 148. for fifty ye | 
Ew. IV. - (i) Af. pl. 6. (k) Stat, of mortmilh Cs 
uw. 1. - | | lbtd 
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+00 and with the ſame inferiority to freehalds, as 
en they were Hetle better than tenancies at the will of 


\ landlords / ED TEE + jt 


Fyzay eſtate which muſt expire at a period certain and 
fixed, by whatever words created, is an eſtate for years. 
d therefore this eſtate is frequently called a term, termi- 

| becauſe its duration or continuance is bounded, limited, 

1 determined : for every ſuch eſtate muſt have a certain 
pinning, and certain end (1). But id certum eft, quod cer- 

v 1ed.di poteſt: therefore if a man make a leaſe to another, 
ſo many years as J. S. ſhall name, it is a good leaſe for 
ars (m); for though it is at preſent uncertain, yet when 
$, hath named the years, it is then reduced to a certainty. 
no day of commencement is named in the creation of this 
ate, it begins from the making, or delivery, of the leaſe 
). A leaſe for ſo many years as J. S. ſhall live, is void 
m the beginning (o); for it is neither certain, nor can 
r be reduced to a certainty, during the continuance of 
E leaſe. And the ſame doctrine holds, if a parſon make 
caſe of his glebe for ſo many years as he ſhall continue 
ron of Dale; for this is ſtil] more uncertain. But a leaſe 
twenty or more years, if J. S. ſhall fo long live, or if 
Hall ſo long continue parſon, is good (p): for there is a 
tan period fixed, beyond which it cannot laſt ; though 
ay determine ſooner, on the death of J. S. or his ceaſ- 

> to be parion there. 


We have before remarked, and endeavoured to aſſign the 
ſon of, the inferiority in which the law places an eſtate 
yezrs, when compared with an eſtate for life, or an in- 
tance : obſerving, that an eſtate for life, even if it be 
[ auter wie, is a frechold 3 but that an eſtate for a thou- 
«years is only a chattel, and reckoned part of the perſonal 
ate (q). Hence it follows, that a leaſe for years may be 
ide to commence in futuro, though a leaſe for life cannot. 
if J grant lands to Titius to hold from Michaelmas 
G 4 next 
() Co. Lit, 48. (m) 6 
| bid 45. (p) 161d. (q) 15d 46, 


Rep. 35. n) Co. Litt. 46. 
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poral poſſeſſion of the land: and corporal poſſeſſion canm 
be given of an eſtate now, which is not to commence noy 


: is then and not before veſted in him, and he is poſſeſſed, ml 


122, (w) Co, Litt. 45. (x) pag. 35. 
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next for twenty years, this is good ; but to hold fron 
Michaelmas next for the term of his natural life, is voi 
For no eſtate of freehold can commence in futuro; becaiſ 
it cannot be created at law without livery of ſeiſin, or cu 


but hereafter (r). And, becauſe no livery of ſeiſin is neceſin 
to a leaſe for years, ſuch leſſee is not ſaid to be ſeiſed, or 
have true legal ſeiſin, of the lands. Nor indeed does th 
bare leaſe veſt any eſtate in the leſſee; but only gives hin 
right of entry on the tenement, which right is called his i 
tereft in the term, or intereſſe termini : but when he has x 
tually fo entered, and thereby accepted the grant, the eſt 


properly of the land, but of the term of years (s); the po 
ſeſſion or ſeiſin of the land remaining ſtill in him who hut 
the freehold. Thus the word, ferm, does not merely ſignif 
the time ſpecifyed in the leaſe, but the eſtate alſo and inter 
that paſſes by that leaſe : and therefore the term may expir 
during the continuance of the time; as by ſurrender, fork 
ture, and the like. For which reaſon, if I grant a leaſe to} 
for the term of three years, and after the expiration of tit 
faid term to B for ſix years, and A ſurrenders or forfeitsh 
leaſe at the end of one year, B's intereſt ſhall immediately tal 
effect: but if the remainder hath been to B from and aſta 
the expiration of the ſaid three years, or from and after ti 
expiration of the ſaid tine, in this caſe B's intereſt will nd 
commence till the time is fully elapſed, whatever may be 
come of A's term (t). | 


Tena for term of years hath incident to, and inſt 
rable from his eſtate, unleſs by ſpecial agreement, the {at 
eſtovers, which we formerly obſerved (u) that tenant for 0 
was entitled to; that is to ſay, houſe- bote, fire- bote, plough 
bote, and hay-bote, (w): terms which have been alread 
explained (x). wm 


(r) s Rep. 94. (J Co Litt. 46. (t) Ibid, 45. o pt 


% 
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Wirk regard to emblements, or profits of land ſowed by 
ut for years, there is this difference between him, and 
ant for life: that where the term of tenant for years de- 
ids upon a certainty, as if he holds from midſummer for 


ot ripe and cut before midſummer, the end of his term, 
landlord ſhall have it; for the tenant knew the expira - 
of his term, and therefore it was his own folly to ſow 
it he never could reap the profits of (y). But where the 
e for years depends upon an uncertainty; as, upon the 
th of the leſſor, being himſelf only tenant for life, or be- 
a husband ſeiſed in right of his wife; or if the term of 
3 be determinable upon a life or lives; in all theſe caſes, 
ſtate for years not being certainly to expire at a time 


executors, ſhall have the emblements in the ſame manner, 


f tenant for years does any thing that amounts to a for- 
re: in which caſe the emblements ſfiall go to the leſſor, 


default (a). 


il, An eſtate at will is where lands and tenements are 
one man to another, to have and to hold at the will of 


In (b). Such tenant hath no certain indefeaſible eſtate, 
ung that can be aſſigned by him to any other; for that the 
may determine his will, and put him out whenever he 


ure (c). et this muſt be underſtood with ſome reſtric- 
For, if the tenant at will ſows his land, and the 
G 5 landlord 


) Litt, &. 68 (z) Co. Li [Bi 
ESP ' O. Litt. 6. N hid. % 
tt, . 68, (c) Co. Litt. 55. ; " FP 


years, and in the laſt year he ſows a crop of corn, and it 


" | 
CCC 


known, but merely by the act of God, the tenant, or 


a tenant for life or his executors ſhall be entitled thereto - 
Not ſo, if it determine by the act of the party himfelf; - 


1 — W N 


not to the leſſee, who hath determined his eſtate by his 


L THE ſecond ſpecies of eſtates not freehold are eſtates 


ſor; and the tenant by force of this leaſe obtains poſ- 


ls, But every eſtate at will is at the will of both parties, 
ord and tenant; fo that either of them may determine 
ill, anc quit his connexions with the other at his own 
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" viſion againſt it; and Having ſown the land, which is fort 


will not ſuffer him to be a loſer by it. But it is other 


Litt, 57. Ca. 
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landlord before the corn is ripe, or before 1 it is reaped, pu 
him out, yet the tenant ſhall have the emblements, and fy 
ingreſs, egreſs, and regreſs, to cut and carry away the yn 
fits (d). And this for the ſame reaſon, upon which ay y 
caſes of emblements turn; vir. the point of uncertaing 
ſince the tenant could not poſſibly know when his landla 
would determine his will, and therefore could make no n 


good of the public, upon a reaſonable preſumption, thel, 


and upon reaſon equally good, where the tenant himſelf d 
termines the will; for in this caſe the landlord, ſhall ba 
the profits of the land (e). 


Wu Ar act does, or does not, amount to a determinati 
of the will on either fide, has formerly been matter of gr 
debate in our courts. But it is now, I think, ſettled, oi" 
(beſides the expreſs determination of the leſſor's will, by 
claring that the leſſee ſhall hold no longer; which muſt eit 
be made upon the land (f), or notice muſt be given tol 
leſſee (g) the exertion of any act of ownerſhip by the le 
as entering upon the premiſes and cutting timber (h), tak 
a diſtreſs for rent and impounding it thereon (1), or makin 
feoffment, or leaſe for years of the land to commence im 
diately (k); any act of deſertion by the leſſee, as afignl 
his eſtate to another, or commiting waſte, which is an 
inconſiſtent with ſuch a tenure (1) ; or, which is 1nftar on 
tae death or outlawry, of either leſſor or leſſee (m); put 
end to or determines the eſtate at will. 


THE law is however careful, that no ſudden determina 
of the will by one party ſhall tend to the manifeſt and! 
foreſeen prejudice of the other. This appears in the ck 
emblements before mentioned; and, by a parity of ra 


(d) Co. Litt. 36. (e) Ibid, 88. (f) Ihid. (91% 10 
248. (h) Co. Litt. 35. (i) Lid. 57. (k) 1 Rol. Ko 
860. 2 Lev. 88. (1) Co. Litt. 55. (m) 5 Rep. 116, [ 
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leſſee after the determination of the leſſor's will, ſhall 


are reaſonable ingreſs and egreſs to fetch away his goods 


nd utenſils (n). And, if rent be payable quarterly or half- 
early, and the leſſee determines the will, the rent ſhall be 


aid to the end of the current quarter or half-year(o). And, 

pon the ſame principle, courts of law have of late years 

ant as much as poſſible againſt conſtruing demiſes, where 

o certain term is mentioned, to be tenancies at will; but 
wwe rather held them to be tenancies from year to year fo 

png as both parties pleaſe, eſpecially where an annual rent 
reſerved : in which caſe they will not ſuffer either party 

> determine the tenancy even at the end of the year, 
ithout reaſonable notice to the other (p). P 


TukRzE is one ſpecies of eſtates at will, that deſerves 
ore particular regard than any other ; and that is, an ef--- 
ate held by copy of court rol]; or, as we uſually call it, a 
y bold eſtate. This, as was before obſerved (q), was in its 
riginal and foundation nothing better than a mere eſtate at 
ill. But, the kindneſs and indulgence of ſucceſſive lords 
{ manors having permitted theſe eſtates to be enjoyed by the 
nants and their heirs, according to particular cuſtoms. ef- 
liſhed in their reſpeCtive diſtricts; therefore, though they 
il are held at the will of the lord, angiſo are in general ex- 
reſſed in the court rolls to be, yet that will is qualified, re- 
raned, and limited, to be exerted according to the cuſtom of 
he manor. This cuſtom, being ſuffered to grow up by the 
rd, is looked upon as the evidence and interpreter of his will; 
Is will is no longer arbitrary and precarious; but fixed and 
certained by the cuſtom to be the ſame, and no other, that 
as time out of mind been exerciſed and declared by his an- 
lors. A copyhold tenant is therefore now full as properly 
tenant by the cuſtom, as a tenant at will; the cuſtom hav- 
g ariſen from a ſeries of uniform wills. And therefore it 
is 


{n)Litt.$. 6g. (0) Salk. 414. 1 Sid. 339. (p) This 

nd of lese was in ule as long 3g2 as the reign of Hen. VIII. 
ben half a year's notice ſeems to have been required to determine 
T. 13 Hen, VIII. 15, 16.) (g) pag. 93. 


— 
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is rightly obſerved by Calthorpe (r), that copyholden 
* and cuitomary tenants differ not ſo much in nature a in} 
name: for although ſome be called copyholders, ſome ci. 
ce tomary, ſome tenants by the virge, ſome baſe tenants, fone 
© bond tenants, and ſome by one name and ſome by another; 
e yet do they all agree in ſubſtance and kind of tenure: al 
the ſaid lands are holden in one general kind, that is, by 
_ © cuſtom and continuance of time; and the diverſity of they 
* names doth not alter the nature of their tenure.” | 


ALMOST every copyhold tenant beiug therefore thus te 
nant at the will of the lord according to the cuſtom of th 
manor; which cuſtoms differ as much as the humour and tem- 
per of the reſpective antient lords, (whence we may account 
for their great variety) ſuch tenant, I ſay, may have, ſo far a 
the cuſtom warrants, any other of the eſtates or quantities d 
intereſt, which we have hitherto confidered, or may hereafts 
eonſider, to hold united with this cuſtomary eſtate at will. A 
copyholder may, in many manors, be tenant in fee-fimpls 
in fee-tail, for life, by the curteſy, in dower, for years, a 
ſufferance, or on condition: ſubje& however to be deprive 
of theſe eſtates upon the concurrence of thoſe circumſtance 
which the will of the lord, promulged, by immemorial cus 
cuſtom, has declared to be a forfeiture or abſolute determi 
nation of thoſe intereſts ; as in ſome manors the want of flu | 
male, in others the cutting down timber, the non- paymei * 
of a fine, and the like. Yet none of theſe intereſts amowt 
to freehold ; for the freehold of the whole manor abides al 
ways in the lord only (s), who hath granted out the ule and 
occupation, but not the corporal ſeiſin or true poſſeſſion, f 
certain parts and parcels thereof, to theſe his cuſtomary t: 
nants at will, 


Tat reaſon of originally granting out this complicated kind 
of intereſt, ſo that the ſame man ſhall, with regard to the lan 


land, be at one and the ſame time tenant in fee-ſimple anddl 
ten 


r) Oa copy! olds. 531. 54. (s) Litt. $. 81. 2 oſt. 3258. 
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ant at the lord's will, ſeems to have ariſen from the nature of 
llenage tenvre ; in which a grant of any eſtate of freehold „or 
en for years abſolutely, was an immediate enfranchiſement 
the villein (t). The lords therefore, though they were willing 
enlarge the intereſt of their v illeins, by granting them eſtates 


that reaſon it ſeems to have been contrived, that a power of 
ſumption at the will of the lord ſhould be annexed to theſe 
ants, whereby the tenants were {till kept in a ſtate of villen- 
re, and no freehold at all was conveyed to them in their re- 


teeffarily reſt and abide ſomewhere, the law ſuppoſes it to 
ntinue and remain in the lord. Afterwards, when theſe vil- 
ns became modern copyholders, and had acquired by cuſtom 
ure and indefeaſible eſtate in their lands, on performing the 
Wil ſervices, but yet continued to be ſtyled in their admiſſions 
pants at the will of the lord, the law ſtill ſuppoſed it an ab- 
dity to allow, that ſuch as were thus nominally tenants at 
ll could have any freehold intereſt : and therefore continued, 
Iſt] continues to determine, that the freehold of lands fo 
den abides in the lord of the manor, and not in the tenant ; 
though he really holds to him and his heirs for ever, yet he 


nother copyholders, of free or privileged tenure, which are 


td to hold at the will of the lord, but only according to the 
n gf the manor, there is no ſuch abſurdity in allowing them 
be capable of enjoing a freehold intereſt : and therefore the 
"doth not ſuppoſe the freehold of ſuch lands to ref in the 
dof whom they are holden, but in the tenants themſelves 
j who are ſometimes called cuſtomary freebolders, being al- 


ed to have a frechold intereſt, though nota freehold tenure. 
Fl | | | How- 
Pl : ; | . 

Mir. c. 2 § 28. Litt. $. 204, 8, 6. (v) See page 98, 


(u) Firzh. Abr. tit. corenae. 310. ci fim. 12, Bro. Abr. 
tem. 2 17. tenant per copie. 22. 9 Rep. 36. Co. Litt 89. 
Copy. F. 32 Cro. Car. 229. 1 Roll. Abr. 5062. 2 Vertr. 143. 
th, 432. Lord Raym. 1225, 5 


8 


hich might endure for their lives, or ſometimes be deſcendible 
their iſſue, yet did not care to manumit them entirely; and 


ive lands: and of courſe, as the freehold of all lands muſt 


uo ſaid to hold at another's will. But, with regard to (er- 


wed from the antient tenants in villein- ſocage (v), and are 
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HowEVER, in common caſes, copyhold eſtates are fi 
ranked (for the reaſons above- mentioned) among tenancie; 
will; though cuſtom, which is the life of the common ly 
has eſtabliſhed a permanent property in the copyholders, vf 
were formerly nothing better than bondmen, equal to that 
the lord himſelf, in the tenements holden of the manor: 1 
ſometimes even ſuperior ; for we may now look upon a eq 
holder of inheritance, with a fine certain, to be little infen 
to an abſolute frecholder in point of intereſt, and in othern 
ſpects, particularly in the clearneſs and ſecurity of his tit 
to be frequently in a better ſituation. 


III. AN eſtate at ſufferance, is where one comes into pole 
fon of land by lawful title, but keeps it afterwards withouta 
title at all. As if a man takes a leaſe fora year, and, aftert 
year is expired, continues to hold the premiſes without q 
freſh leave from the owner of the eſtate. Or, if a man mak 
a leaſe at will, and dies, the eſtate at will is thereby determind 
but if the tenant continueth poſſeſſion, he is tenant at ſuf 
ance (w). But no man can be tenant at ſufferance again 
king, to whom no laches, or neglect, in not entering ando 
ing the tenant, is ever imputed by law: but his tenant 
holding over, is conſidered as an abſolute intruder (x). b 
in the caſe of a ſubject, this eſtate may be deſtroyed wi 
ver the true owner ſhall make an actual entry on the la 
and ouſt the tenant; for, before entry, he cannot maintaina 
tion of treſpaſs againſt the tenant by ſufferance, as he ni 
againſt a ſtranger (y): and the reaſon is, becauſe the tenants 
ing once in by a lawful title, the law (which preſume 
wrong in any man) will ſuppoſe him to continue upon! 
tleequally lawful; unleſs the owner of the land by ſomep! 
lic and avowed wy ſuch as entry is, will declare his 00 


nuance to be tortious, or, in common language, wrong 
Ti 


(») Co. Litt. 37. (x) Lid. (y) Bid. 
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Tuvs ſtands the law, with regard to tenants by ſuffer- 
ce; and landlords are obliged in theſe caſes to make for- 
vl entries upon their lands (2), and recover poſſeſſion by the 
ral proceſs of ejectment: and at the utmoſt, by the common 
r, the tenant was bound to account for the profits of the 
d ſo by him detained. But now, by ſtatute 4 Geo. II. c. 
in caſe any tenant for life or years, or other perſon in 
aiming under or by colluſion with ſuch tenant, ſhall wilfully 
Id over after the determination of the term, and demand 
ade in writing for recovering the poſſeſſion of the premiſes, 
him to whom the remainder or reverſion thereof ſhall be- 
ng; ſuch perſon, ſo holding over, ſhall pay, for the time 
continues, at the rate of double the yearly value of the 
nds ſo detained, This has almoſt put an end to. the prac- 
e of tenancy by ſufferance, unleſs with the tacit conſent 
the owner of the tenement. | 


(2) 5 Mod. 384. 
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CHAPTER THE TENTH. 
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Or ESTATES vyon CONDITION, 


D ESIDFS the ſeveral diviſions of eſtates, in point of in- 
tereſt, which we have conſidered in the three preceding 
chapters, there is alſo another ſpeeies ſtill remaining, whichis 
called an eſtate on condition; being ſuch whoſe exiſtence de- 
pends upon the happening or not happening of ſomeuncertzin 
event, whereby the eſtate may be either originally created, or 
enlarged, or finally defeated(a). And theſe conditional eſtates 
I have choſen to reſerve till laſt, becauſe they are indeed more 
properly qualifications of other eſtates, than a diſtin ſpeciesof 
themſelves ; ſeeing that any quantity of intereſt, a fee, a free. 
hold, or a term of years, may depend upon theſe proviſond 
reſtrictions. Eſtates then upon condition, thus underſtood, 
are of two ſorts: 1. Eftates upon condition implied: 1. 
Eſtates upon condition expreſſed : under which laſt may be 
included, 3. Eftates held in wadio, gage, or pledge: 4. Eſtates 
by ſlatute merchant or flatute ſtaple: 5. Eſtates held by elgi. 


I. ESTATES upon condition implied in law, are wheres 
grant of an eſtate has a condition annexæad to it inſeparably, from 
its eſſence and conſtitution, although no condition be expreſſed 
in words. As if a grant be made to a man of an office, generally; 
without adding other words ; the law tacitly annexes hereto 


ſecret condition, that the grantee ſhall duly execute his office(b) 
on 


(a) Co, Litt. 204. (d) L'tt, 6. 376. 
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breach of which condition it is lawful for the grantor or his 
irs, to ouſt him, and grant it to another perſon (c). For an 
Fee, either public or private, may be forfeited by miſcuſer or 
Aer; both of which are breaches of this implied condition. 

Br miſ-uſer, or abuſe z as if a judge takes a bribe, or a park- 
ak, deer 3 authority. 2. By non-uſer, or neglect; 
ich in public offices, that concern the adminiſtration of 
ice, or the commonwealth, is of itſelf a dire& and imme- 
te cauſe of forfeiture : but non-uſer of a private office is no 
ue of forfeiture, unleſs ſome ſpecial damage is proved to be 
taſoned thereby (d). For in the one caſe delay muſt neceſ- 
ily be occaſioned in the affairs of the public, which require a 
tant attention; but, private offices not requiring ſo regular 
lunremitted a ſervice, the temporary neglect of them is not 
eſſarily productive of miſchief ; upon which account ſome 
cal loſs muſt be proved, in order to vacate theſe. Fran- 
les alſo, being regal privileges in the hands of a ſubject, 
held to be granted on the ſame condition of making a 
per uſe of them; and therefore they may be loſt and for- 
ted, like offices, either by abuſe or neglect (e). 


Urox the fame principle proceed all the forfeitures which 
given by law of life eſtates and others; for any acts done by 
tenant himſelf, that are incompatible with the eſtate which 
holds, As if tenants for life or years enfeoff a ſtranger in 
-imple : this is, by the common law, a forfeiture of their 
tral eſtates ; being a breach of the condition which the law 
lexes thereto, vi. that they ſhall not attempt to create a 
iter eſtate than they themſelves are entitled to (f). So if 
tenants for years, for life, or in fee, commit a felony ; the 
gor other lord of the fee is entitled to have their tenements, 
uſe their eſtate is determined by the breach of the condi- 
that they ſhall not commit felony,” which the law 
" annexes to every feodal donation, 

II. AN 


(0 Co. Litt. 233. (e) 9. Rep. 5% 
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II. AN eftate on condition expreſſed | in the grant itſelf 
where an eſtate is granted, either in fee-ſimple or other 
with an expreſs qualification annexed, whereby the ehh 
granted ſhall either commence, be. enlarged, or be defem 
upon performance or breach of ſuch qualification or ca ; 
tion (g). Theſe conditions are therefore either þrecedzuti 
ſubſequent. Precedent are ſuch as muſt happen to he 
formed before the eſtate can veſt or be enlarged ; ſubſegug 
are ſuch, by the failure or non- performance of which an el 
already veſted may be defeated. Thus if an eſtate for if 
limited to A upon his marriage with B, the marriage is 
cedent condition, and till that happens no eſtate (h) js rel 
in A. Or, if a man grant to his leſſee for years, that uy 
payment of a hundred marks within the term he ſhall hayet 
fee, this alſo is a condition precedent, and the fee · ſumple paſ 
not till the hundred marks be paid (i). But if a man gras, 
eſtate in fec- ſimple, reſerving to himſelf and his heirs a cet 
rent; and that, if ſuch rent be not paid at the times limited; 
Nall be lawful for him and his heirs to re-enter, and avoiiihut 
eſtate; in this caſe the grantee and his heirs have an eſtateu&:1 
condition ſubſequent, which is defeaſible if the condition i ra 
ſtrictly performed (k). To this claſs may alſo be referred of 
baſe ſees, and fee- ſimples conditional at the common laviiſprriz 
Thus an eſtate to a man and his heirs, tenants of the nan 
Dale, is an eſtate on condition hat he and his heirs contiiſ&:s, 
tenants of that manor. And ſo, if a perſonal annuity be lf t! 
ed at this day toa man and the heirs of his body; as th15]Mlir 
tenement within the ſtatute of Weſtminſter the ſecond, i of 
mains, as at common law, a fee-ſimple on condition that 
grantee has heirs of his body. Upon the ſame principled, a: 
all the determinable eſtates of freehold, which we mention: 
in the eighth chapter; as durante viduitate, &c. th: th: 
eſtates upon condition that the grantees do not marry, 5 a” iy 
like. And on the breach of any of theſe ſub{equent& 


(2 Co. Litt. 4201. (h) Show. Par! Caſ 83. &c. 0 (p 
Litt. 2t7. (k) Litt. & 318. % See p. 6. 129, 110, ll 
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ontinuing tenant of the manor of Dale, by not having 
of his body, or by not continuing ſole; the eſtates which 
reſpeftively veſted in each grantee are wholly deter- 
W and void. 


nd a limitation, which Littleton (m) denominates alſo a 
inn in law. For when an eſtate is ſo expreſsly confined 


y longer time than till the contingency happens upon 
the eſtate is to fail, this is denominated a limitation: 

en land is granted to a man ſo long as he is parſon of 
or chile he continues unmarried, or until out of the 
and profits he ſhall have made 500l. and the like (n). 
h caſes the eſtite determines as ſoon as the contingency 
ns, (when he ceaſes to be parſon, marries a wiſe, or has 


upon ſuch determination, becomes immediately veſted, 


hen an eſtate is, ftritly ſpeaking, upon condition indeed 
granted expreſsly upon condition to be void upon the pay- 


rri2d, or provided he goes to Vork, Ec.) (o) the law 
Its it to endure beyond the time when ſuch contingency 


tf the breach of the condition, and make either an entry 
lam in order to avoid the eſtate (p). But, though ſtrict 
$ of condition be uſed in the creation of the eſtate, yet if 
ach of the candition the eſtate be limited over to a third 
„ and does not immediately revert to the grantcr or his 
ſentatires, (as if an eſtate be granted by A to B, on con- 
thatwithin two years B intermarry with C, and on fai- 
ercot then to D and his heirs) this the law conſtrues to 
be 


inp 1 Inſt. 234. (n) 10 Rep, Alt. 
Litt. Y 347. Stat. 32 Hen, VIII. c. 34. 


by the failure of theſe contingencies; by the grantees 


DMSTINCTION is however made between a condition in 


mited by the words of its creation, that it cannot endure 


ed the 50ol, ) and the next ſubſequent eſtate, which de- 


ut any act to be done by him whois next in expectancy. 
of 4.91. by the grantor, or ſo that the grantee continues 


ns, unleſs the grantor or his heirs or aſſigns take advan- 


(5) Ibid, 
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be a limitation and not a condition (q): becauſe, if it 
condition, then, upon the breach thereof, only A or his 
fentatives could avoid the eſtate by entry, and ſo D's remain 
might be defeated by their neglecting to enter; but, why 
is a limitation, the eſtate of B determines, and thatof Dey 
mences, the inſtant that the failure happens. S0 alſo, i 
man by his will deviſes land to his heir at Iaw, on condi 
that he pays a ſum of money, and for non-payment deri 
over, this ſhall be conſidered as a limitation; otherwik 
advantage could be taken of the non-payment, for noneh 
the heir himſelf could have entered for a breach of con 
tion (r). E, | 


Ix all theſe inſtances, of limitations or conditions {ub 
quent, it is to be obſerved, that fo long as the condition, eil 
expreſs or implied, either in deed or in law, remains unbrok 
the grantee may have an eſtate of freehold, provided the ei 
upon which ſuch condition is annexed be in itſelf of a frech 
nature; as if the original grant expreſs either an eſtate of 
heritance, or for life, or no eſtate at all, which is conſtrutin 
an eſtate for life. For the breach of theſe conditions ba 
contingent and uncertain, this uncertainty preſerves the i 
hold (s); becauſe the eſtate is capable to laſt for ever, u 
leaſt for the life of the tenant, ſuppoſing the condition to 
main unbroken. But where the eſtate is at the utmol 
chattel intereſt, which muſt determine at a time certain, ll 
may determine ſooner, (as a grant for ninety nine years, pl 
vided A, B, and C, or the ſurvivor of them, ſhall ſo longln 
this ſtil] continues a mere chattel, and is not, by its uus 
tainty, ranked among eſtates of freehold. 


THEsE expreſs conditions, if they be z71þ9/ibz at the tin WG... 
their creation, or afterwards become impoſſible by the al 
God or the act of the feoffor himſelf, or if they be cu 
law, or repugnant to the nature of the eſtate, are void. Ind 


of which caſes, if they be conditions febfequent, that * 
N perform 


(q) | Ventr. TOI; (7 Cro. Eliz. 203. ! Rell Abr. 4 
es. Litt, 42. 
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med after the eſtate 1s veſted, the eſtate ſhall become ab- 
e in the tenant. As, if a feoffment be made to a man in 
imple, on condition that unleſs he goes to Rome in twenty 
hours; or unleſs he marries with Jane S. by ſuch a day 
in which time the woman dies, or the feoffor marries her 
lf) or unleſs he kills another; or in caſe healienes in fee; 
and in any of ſuch caſes the eſtate ſhall be vacated and 

ine: here the condition is void, and the eſtate made 
ute in the feoffee. For he hath by the grant the eſtate 
| in him, which ſhall not be defeated afterwards by a 
tion either impoſſible, illegal, or repugnant (t). But if 
dition be precedent, or to be performed before the eſtate 
as a grant to a man that, if he kills another or goes to 

in a day, he ſhall have an eſtate in fee; here, the void 

tion being precedent, the eſtate which depends thereon. 
Wo void, and the grantee ſhall take nothing by the grant: 
8: hath no eſtate until the condition be performed (u). 


ERE are ſome eſtates defeaſible upon condition ſubſe- 
b that require a more peculiar notice. Such are 


ESTATES held in wvadio, in gage, or pledge; which 
two kinds, vivum vadium, or living pledge; and mor- 
vadium, dead pledge, or mortgage. 


vu vadium, or living pledge, is when a man borrows 2 
ſuppoſe 2001.) of another; and grants him an eſtate, as, 
per annum, to hold till the rents and profits ſhall repay 
Im ſo borrowed. This is an eſtate conditioned to be void, 
dn as ſuch ſum is raiſed. And in this caſe the land or 
e is ſaid to be living: it ſubſiſts, and ſurvives the debt; 
immediately on the diſcharge of that, reſults back to the 
wer (w). But mortuum vadium, a dead pledge, or 
bare, (which is much more common than the other) is 


ta man borrows of another a ſpecific ſum (e. g. 200l. ) 
| and 


(t} Co. Litt. 206, (u) Ibid. (w) Bid. 205. 
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and grants him an eſtate in fee, on condition that if 
mortgagor, ſhall repay the mortgagee the ſaid ſum of at 
acertain day mentioned in the deed, that then the man | 
may re-enter on the eſtate ſo granted in pledge; or, wi 

the more uſual way, that the mortgagee ſhall re- com | 
eſtate to the mortgagor: in this caſe the land, which e 
in pledge, is by law, incaſe of non- payment at the time 
for ever dead and gone from the mortgagor; and the m 
gee's eſtate in the lands 1s then no longer conditional, h 
ſolute. But, ſo long as it continues conditional, thatis, be 
the time of lending the money, and the time allotted f 
ment, the mortgagee is called tenant in mortgage (x, 

| as it was formerly a doubt (y), whether, by taking ſud 
| in fee, it did not become liable to the wife's dower, aul 
| incumbrances of the mortgagee (though that doubt hy 
long ago over-ruled by our courts of equity (z) it th 
became uſual to grant only a long term of years, by 
mortgage; with condit:on to be yoid on re-payment 
mortgage-money : which courſe has been fince cont 
principally becauſe on the death of the mortgagee fud 
becomes veited in his perſonal repreſentatives, who al 
entitled in equity to receive the money lent, of whate 
ture the mortgage may happen to be. 


As ſoon as the eſtate is created, the mortgagee maj 
diately enter on the lands; but is liable to be diſpoſſeſa ea: 
performance of the condition by payment of the mortgy 
ney at the day limited. And therefore the uſual wayist 
that the mortgagor ſhall hold the land till the day aſig 
payment; when, i in caſe of failure, whereby the eſtate 
abſolute, the mortgagee may enter upon it and take ur 

withoutany poſſibility at lawof being afterwards eiu 
mortgagor, to whom the land is now for ever dead. 
again the courts of equity interpoſe; and though am 


(x) Litt. & 332, 


(y) Bid. S. , Cro, Car. 19“ 
Hardr, 466 : 5 87 gre 
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thus forfeited, and the eſtate abſolutely veſted in the mort- 
ge at the common law, yet they will conſider the real value 
he tenements compared with the ſum borrowed. And, if 
eſtate be of greater value than the ſum lent thereon, they 
| allow the mortgagor at any reaſonable time to re- call or 
tem his eſtate 3 paying to the mortgagee his principal; in- 
ſt, and expences: for otherwiſe, in ſtriftneſs of law, an 
te worth ooo. might be forfeited for non-payment of 
. or a leſs fum. This reaſonable advantage, allowed to 
rto2gors, is called the equity of redemption: and this enables 
jortgagor to call on the mortgagee, who has poſſeſſion of hig 
te, to deliver it back and account for the rents and profits 
aved, on payment of his whole debt and intereſt ; thereby 
ing the mortuum into a kind of vivum vadium. But, on 
other hand, the mortgagee may either compel the ſale of 
cate in order to get the whole of his money immediately; 
iſe call upon the mortgagor to redeem his eſtate preſently, 
in default thereof, to be for ever forecloſed from redeeming 
lame; that is, to loſe his equity of redemption without 
bility of re-call. And alſo in ſome cafes of fraudulent 
gages (a), the fraudulent mortgagor forfeits all equity of 
mption whatſoever. It is not, however, uſual for mortga- 
to take poſſeſſion of the mortgaged eſtate, unleſs where 
feurity is precarious, or ſmall; or where the mortgagor 
ects even the payment of intereſt; when the mortgagee 
reguentl/ obliged to bring an ejectment, and take the land 
d 1s own hands, in the nature of a pledge, or the pignus 
e Roman law ; whereas, while it remains in the hands of 
mortgagor, it more reſembles their hypotheca, which was 
re the poſſeſſion of the thing pledged, remained with the 
tor (b). But, by ſtatute 7 Geo. IT. c. 20. after payment or ten- 
by the mortgagor of principal, intereſt, and coſts, the mort- 
e can maintain no ejectment; but may be compelled to re- 
gu ais ſecurities. In Gi anvil s time, vhen the univerſal __ 
thod 


| Y Stat. 4 & 5 W. & M. c. 16. (b) Red. appellatione 


Proprie remcontiner i dici nut, quae ſimul etiam traditur cre- 
At eam, quae ſine traditione nude conventione tonetur, pre- 
hypathecae ; appellatione centineri dicimus, Inſt. l. 4. b. 6. 8 7. 
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thod of conveyance was by livery of ſeiſin or corporal trad 
of the lands, no gage or pledge of lands was good unleſ;py 
fon was alſo delivered to the creditor; “ „i non ſequaturi 
cc adi traditio, curia domini regis hujuſmodi privata 
ce wentiones tueri non ſolet: for which the reaſon gina 
to prevent ſubſequent and fraudulent pledges of the f 
land; © cum in tali caſu poſſit eadem res pluribus aliis cl 
cc XA tum prius tum pofterius invadiari (c).“ And 
frauds which have ariſen, ſince the exchange of theſe pul 
and notorious conveyances for more private and ſecret bargy 
have well evinced the wiſdom of our antient law, 


IV. A FOURTH ſpecies of eſtates, defeaſible on condit 
ſubſequent, are thoſe held by fatute merchant, and flatut 
ple; which are very nearly related to the wivum wadiun 
fore- mentioned, or eſtate held till the profits thereof ſhall 
charge a debt liquidated or aſcertained, For both the ſtatuten 
chant and ſtatute ſtaple are ſecurities for money; the one e 
tered into purſuant to the ſtatute 13 Edw. I. de mercatorii;; 
and thence called a ſtatute merchant the other purſuant to 
ſtatute 27 Edw. III. c. 9. before the mayor of the ſtaple, t 
is to ſay, the grand mart for the principal commodities ori 


nufactures of the kingdom, formerly held by act of parlian{i:; ; 


in certain trading towns (d), and thence this ſecurity is C3 
a ſtatute ſtaple. They are both, I ſay, ſecurities for de 
originally permitted only among traders, for the benel 
commerce; whereby the lands of the debtor are convey of 
the e till out of the rents and profits of them his eta 
may be ſatisfied : and, during ſuch time as the creditor ſo Mut 
the lands, he is tenant by ſtatute merchant or ſtatute fi en 
There is alſo a ſimilar ſecurity, the recognizance in thens 
of a ſtatute ſtaple, which extends the benefit of this merci 
tile tranſaction to all the king's ſubjects in general, by in 
of the ſtatute 23 Hen. VIII. c. 6. 


V. ANOTHERſimitar conditional eſtate, created by opel 
of law, for ſecurity and ſatisfaction of debts, is called an "iy n 


(e) J. 10. c. 8. | (d) See Book I. c. 8. 


*Y of T'H1 NG 5. 16 


hg What an elegit i BY and why lo called, will be ex- 
n. third part of theſe commentaries. At preſent 
mention, that it is the name of a writ, founded 
the — (e) of Weſtm. 2. by which, after a plaintiff 
obtained judgment for his debt at law, the ſheriff gives 
poſſeſſion of one half of the defendant's lands and tene - 
its, to be held, occupied, and enjoyed, until his debt and 
7 gs are fully paid: and during the time he fo holds 
m, he is called tenant by elegit. It is eaſy to obſerve, 
this is alſo a mere conditional eſtate, defeaſible as ſoon 
te debt is levied. But it is remarkable, that the feodal 
mints of alienating lands, and charging them with the 
ts of the owner, were ſoftened much earlier and much 
 efetually for the benefit of trade and commerce, than 
any other conſideration. Before the ſtatute of quia emp- 
(t) it is generally thought that the proprietor of lands 
enabled to alienate no more than a moiety of them: the 
Bute therefore of Weſtm. 2. permits only ſo much of them 
be affected by the proceſs of law, as a man was capable of 
nating by his own deed. But by the ſtatute de mercato- 
(paſſed in the ſame year) (g) the zvhalz of à man's lands 
Plaable to be pledged in a ſtatute merchant, for a debt con- 
ed in trade; though only half of them was liable to be 
en in execution for any other debt of the owner. 
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SHALL conclady whatT had to remark of theſe eſtates by 
te merchant, ſtatute ftaple, and elegit, with the obſerva- 
of fir Edward Coke (h). Theſe tenants have un- 
tan intereſts in lands and tenements, and yet they have 
ut chattels and no freeholds; (which makes them an ex- 
ton to the general rule) © becauſe though they may hold 

n eſtate of inheritance, or for life, ut liberum tenementum, - 
ntil their debt be paid; yet it ſhall go to their executors : 

dr ut is ſimilitudinary; and though, to recover their 70 


ates, _ ſhall have the ſame remedy (by aſſiſe) as 
Vol. II. H ©3220 — 


E 


e 13 Edw. I. c. 12. (f) 18 Edw. I. (e) 13 Edw. I. 
| laſt, 42, 43. | 
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contradiſtinction to other uncertain, intereſts, ſhall ye 
the executors of the tenant and not the heir: which is 


_ vided for perſonal debts owing to the deceaſed, to wh 
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ciple of natural equity, that the ſecurity and remedy ſh 


from the teſtator be diſcharged, this intereſt in the lands 
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« tenant of the freehold ſhall. have, yet it is but the (1 
cc tude of a freehold, and nullum: {female eſt idem. This in 
only proves them to be chattel intereſts, becauſe they y 
the executors, which is inconſiſtent with the nature of af 
hold: but it does not aſſign the reaſon why theſe eſtates 


bably owing to this : that, being a ſecurity. and remedy y 


debts the executor is entitled, the law has therefore thus 
rected their ſuceeſsion ; as judging it reaſonable, from api 


be veſted in them, to whom the debts if recovered. would 
long. And, upon the ſame principle, if lands be dei 
to a-man's executor, until out of their profits the debts f 


be a chattel intereſt, and on the death of ſuch executor ſhall 
to his executors (i): becauſe they, being liable to pay the 
ginal teſtator's debts, ſo far as his aſſets will extend, e 

reaſon entitled to poſſeſs that fund, out of which he hai ot! 


rected them to be paid. A W 


(i) Co, Litt. 34. 
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TITHERTO » we * hon G ae ſolely 3 re- 

card to their duration, or the quantity of intereſt which 
e owners have therein. We are now. to conſider them in 
jather view; with regard to the time ef their enjoyment, 
ben the actual pernancy of the profits (that is, the taking, 
reception, or receipt, of the rents and other advantages 
ling therefrom) begins. Eſtates therefore, with reſpect 


Incy: and of expectancies there are two ſorts; one er eated 
act of the parties, called a remainder ; the other by act 
uy, and called a reuerſion. ö 


1. or eſtatesin P ſian, 8 are 8 called eſtates 
fecuted, whereby a preſent intereſt paſſes to and reſides in 
etenant, not depending o on any ſubſequent circumſtance or 


e or nothing peculiar to be obſerved. All the eſtates we 
ave hitherto ſpoken of, are of this kind; for, in laying 
In general rules, we uſually apply them to ſuch eſtates as 
e then actually 1 in the tenant's poſſeſſion. But the doctrine 
eſtates in expectancy contains ſome of the niceſt and moſt 
dſtruſe learning i in the Engliſh law. T heſe will therefore 


ation. 


H 2 3 II. An 


this conſideration, may either be in paſſaſſion, or in expec- 


* 
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ntingency, as in the caſe of eſtates executory) there is lit- 


quire a minute diſcuſſion, and demand ſome degree of at- 
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II. AN eſtate then in remainder may be defined to be, 
eſtate limited to take effect and be enjoyed after another ef; 
is determined. As if a man ſeiſed in fee-ſimple granteth lau 

to A for twenty years, and, after the determination of the fail 
term, then to B and his heirs for ever: here, Is tenant { 
years, remainder to B in fee. In the firſt place an eſtate ſt 
years is created or carved out of the fee, and giyen to A; 2 
the reſidue or remainder of it is given to B. But both the 
intereſts are in fat only ane eſtate the preſent term of y 
and the remainder afterwards, whey, added together, bei 
equal only to one eſtate in fee (a). They are indeed diſt 
ent parts, but they conſtitute only one hole: they y 
carved out of one and the ſame inheritance : they are bat 
created, and may both ſubſiſt, together; the one in poſi 
ſion, the other in expectancy. So if land be granted to Akt 
twenty years, and after the determinatiom of the faid tem 
B for life; and, after the determination of 'B's eſtate for 
it be limited to C and his heirs for ever 3 this makes A deni 
for years, with remainder to B for Hfe, remaifder def 
C in fee. Now here the eſtate of inherĩtante undergoes a d 
ſion into three portions: there is firſt A's eftate for yell 
carved out of it; and after that B's eſtate for life; and ii 
the whole that remains is limited to C and his heirs. Al 
here alſo the firſt eſtate, and both the remainders; for life al 
in fee, are one eſtate only; being nottiing but parts or pq 
tions of one entire inheritance: ànd if there were a hind 
remainders, it would ſtill be the ſame thing; upon a pri 


ple grounded in mathematical truth, Mat all the parts . 
equal, and no more than equal, to the*whole. "And ln... 
allo it is eafy to collect, that no remainder can be lin 
After the grant of an eſtate in fee: ſimple (b): betauſe a fa 
Tinple is the higheſt and largeſt "eſtate, that a ſubject is 
Pable of enjoying: and he that is tenant in fee, hath nh 
the 4vhole of the eſtate: a femainder "therefore, Which 
only a portion, or reſiduary part, of the eftate, . cannot? 
"reſerved after the whole is diſpoſed of. A particular dl 


(a) Co. Litt. 143. (b) Plowd. 29. Vaugh. 2%: 
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ith all | the remainders expectant thereon, is only one fee- 
pe 45 40 l, is part of. 400%, and 60l. is the remainder of 
; wherefore,. after a fee-ſumple once veſted, there can no 
. be a remainder limited. thereon, than after the whole 
is appropriated, there, can be any reſidue ſubſiſting. 


Tuvs much being, premiſed, we ſhall. be the better en- 
led to compi ehend the rules that are laid down. by law to 
obſerved in the creation of remainders, and the e 
bon which thoſe. rules axe founded, 


1. AND, firſt, there muſt neceſſarily be ſame particular 
ate, precedent to the eſtate in remainder le). As, an 
for years to A, remainder to B for life; ; of, an eſtate for | 
to A, remainder to B. in tajl. This precedent eltate is 
led the particular eftate, as being only a ſmall part, 8 
flieula, of the inheritance; 3 the reſidue or remainder of Whicl 
granted over to another. The neceſſity of creating this pre- 
ling particular eſtate, in order to make a good remainder, 
is from this plain reaſon; that remainder i is a relative ex- 
on, and implies that fome part of the thing is s previouſly 
fed of: for; where the whole i is conveyed at once, there 
not poſſibly exiſt a remainder ; but the intereſt granted, 
lateyer it be, will be an eſtate, i in poſſeſſion. 


2 > =, 


I eſtate created to commence at a diſtant period of time, 
out any intervening eſtate, is therefore properly no re- 
inder: it is the whole of the gift, and not a reſiduary 
t And ſuch future eſtates can 1 only be made of "chattel 
reſts, which were conſidered i in the light of mere con- 
a the antient law (d), to be executed either now or 
ter, as the contracting parties ſhould agree 3 ; but an eſ- 
| 1 freehold muſt be created to commence immediately. 
it is an antient rule of the common law, that no eſtate of 
chold can be created to commence in futuro; but it ought 
cle effect preſently either in poſſeſſion or remainder (e): 
cauſe at common law no freehold in lands could paſs 
| H z VWuoithout 


es Litt. 49. Plowd. 25. (d) Raym. 181. (e) s 


7 
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without livery of ſeiſin; which muſt operate either imme 
ately, or not atall. It would therefore be contradicton; 
an eſtate, which is not to commence till hereafter, could 
granted by a conveyance which imports an immediate poſ 
fion. Therefore, though a leaſe to A for ſeven years, to 
mence from next Michaelmas, is good; yet a Conveyay 
to B of lands, to hold to him and his heirs for ever ff 
the end of three years next enſuing, is void, So that ue 
it is intended to grant an eſtate of freehold, whereof | 
enjoyment ſhall be deferred till a future time, it is nece(8®" 
| to create a previous particular eſtate, which may ſubſit WM" 
| that period of time is completed; and for the grantor tot 
N liver immediate poſſeſſion of the land to the tenant of 

particular eſtate, which is conſtrued to be giving poll 
| to him in remainder, fince his eſtate and that of the par 
lar tenant are one and the ſame eſtate in law. As, wh 
| one leaſes to A for three years, with remainder to B inf 
j and makes livery of ſeiſin to A; here by the livery ay 
q freehold is immediately created, and veſted in B, d 
ft the continuance of A's term of years, The whole > 
| paſſes at once from the grantor to the grantees, and the 
| 


mainder-man is ſeiſed of his remainder at the ſame timet 
the termor is poſſeſſed of his term. The enjoyment q 
muſt indeed be deferred till hereafter; but it 1s to all inte 
and purpoſes an eſtate commencing in fpraeſenti, thou 
be occupied and enjoyed i futuro. - 


Þ As no remainder can be created, without ſuch a preced 
i particular eſtate, therefore the particular eſtate is ſaid to 
} port the remainder. But a leaſe at will is not held to del 
L a particular eſtate, as will ſupport a remainder over (f) 
| . an eſtate at will is of a nature ſo ſlender and precarious, te . 

I is not looked upon as a portion of the inheritance ; and 
| tion muſt firſt be taken out of it, in order to conſtitutes 
mainder. Beſides, if it be a freehold remainder, live) 
| ſeiſin muſt be given at the time of its creation; and the 
4 of the grantor, to do this, determines the eſtate at wil 


(f) 8 Rep. 75. 


1. 1 of THING 
ry inſtant in which it is made 1 ; or, if it be a chattel in- 
eſt, though perhaps it might operate as a future contract, 


he tenant for years be à party to the deed of creation, 
it is void by way of remainder : for it is a ſeparate inde- 


dent contract, diſtin& from the precedent eſtate at will; 


d every remainder muſt be part of one and the ſame eſtate; wr 


tof which the preceding particular eſtate is taken (h). And 
Pie it is generally true, that if the particular eſtate is void 
its creation, or by any means is defeated afterwards, , 
inder ſupported thereby ſhall be defeated alſo (1): 

ere the particular eſtate is an eſtate for the life of a Pata 
in eſe (k); or an eſtate for life upon condition, on breach 


which condition the grantor enters and avoids the eſtate 3 5 | : 


ther of theſe caſes the remainder over is void. 


, ASECOND dd to be vel 5 is this; that the remain- 
muſt commence or paſs out of the grantor at the time of 
creation of the particular eſtate (m). As, where there is 
eſtate to A for life, with remainder to B in fee: here B's 


kinder in fee paſſes from the grantor at the ſame time that, 


nis delivered to A of his life eſtate in poſſeſſion. And it ĩs 
which induces the neceſſity at common law of livery of 
In being made on the particular eſtate, whenever a freehold 
ainder is created. For, if it be limited even on an eſtate for 
it is neceſſary that the leſſee for years ſhould have li- 

of ſeiſin, in order to convey the freehold from and out of 
grantor ; otherwiſe the remainder is void (n). Not that 
livery is neceſſary to ſtrengthen the eſtate for years; but, 
very of the land is requiſite to convey the freehold, and 
cannot be given to him in remainder, without infringing 
poſſeſſion of the leſſee for years, therefore the law allows 


L livery, made to the tenant of the particular eſtate, to 


te and enure to him in remainder, as both are but one eſtate 
aw (o). | | 
H 4 3. AT nian 


per. 18. (h) Ra; m. 181. (i) Co. Litt. 298. 
poll Ab» 418, (1) 1 Jon, c8, (m) Litt. & 671. 
4 25. (n) Litt. F. 609, © (0) Co, Litt. 49. | 
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of either of them, the remainder veſts inſtantly in the 


ders executed, whereby a preſent intereſt paſſes to the pa 
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the Ar THIRD mile reſpecting remainders i is . thatthe 
mainder mult yeſt in the grantee during the. continuance 
the particular eſtate, or co inſtanti that it determines (p). 4 
if. A be tenant for life, remainder to B in tail; here B's 
mainder is veſted. in him, at the creation of the particy 
eſtate to A for life; or, if A and B be tenants for their q 
lives, remainder to the ſurvivor in fee; here, tho during 
joint lives the remainder is veſted in neither, yet on theds 


vor: wherefore both theſe are good remainders. But, if 
eſtate be limited to A for life; remainder. to the eldeſt (i 
B in tail, and A dies before B hath any ſon; here the ren. 
der will be void, for it did not veſt in any one during thed 
tinuance, nor at the determination, of the particular ef 
and, even ſuppoſing that B: ſhould afterwards have a ſan, 
ſhall not take by: this remainder ;: for, as it did not veſt at 
before the end of the particular eſtate, it never can veſtat 
but is gone for ever (q). And this depends upontheprina 
before laid down, that the precedent particular eſtats and 
remainder are one eſtate in law: they muſt therefore ſil 
and be in ef at one and the ſame inſtant of time, either, 
ing the continuance of the firſt eſtate, or at the very mt 
when that determines, fo that no other eſtate can polii 
come between them. For there can be no 2 0 
between the particular eftate, and the remainder f 
thereby (r): the thing fupportec muſt en ro the gr 
once its fupport be fevered from 1 It. 


Ir is upon theſe rules, but principally the laſt, hat the dt 
trine of contingent remainders depends. For remainden 
either veſted or contingent. Veſted remainders (or rm 


though to be enjoyed i in futuro) as where the eſtate is inn 
ably fixed, to remain to a determinate perſon, after thep 
ti 


(p) Plowd. 26. 1 Rep. 66. | (9) 1 Rep, 138 
„„ | 
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tar cſtate is ſpent. As if A be tenant for twenty years, 
nainder to B in fee; here B's is a veſted reminders which 
ung can defeat, or ot aſide. 


CONTINGENT gr executary remainders (whereby no pre- 
t intereſt paſſes) are where the eſtate in remainder is limi- 
lo take effect, either to 2 dubious and uncertain perſon, or 
an a dubious and uncertain event; ſo that the particular 
ate may chance to be Adee, and the mine agrar 
effec (5). 


gust, they may be limited to a dubious and uncertain 
n. As if A be. tenant for life, with remainder to B's el- 
on (then unborn) in tail; this is a contingent remainder, 
it is uncertain whether B will have a ſon or no: but the 
ant that a ſon is born, the remainder is no longer contin- 
1, but veſted. Though, if A had died before the contin- 
ney happened, that is, before B's ſon was born, the re- 
under would have been abſblutely gone; for the particular 
ne was determined before the remainder could veſt. Nay, 
the ſtrict rule of law, if A were tenant for life, remainder 
bis own eldeſt ſon in tail, and A died without iſſue born, 
leaving his wife enſeint or big with child, and after his 
ith a poſthumous ſon was born, this ſon could not take the 
i by virtue of this remainder; for the particular eſtate 
umined before there was any perſon in eſſe, in whom the 
ainder could veſt (t). But, to remedy this hardſhip, it is 
ated by ſtatute 1o & 11 W. III. c. 16. that poſthumous 
Idren ſhall be capable of taking in remainder, in the Ge 
mer as if they had been born in their father's life-time 
tis, the remainder is allowed to veſt in them, while vet in in 
xr mother s womb (u). 


Tus ſpecies of contingent remainders, to a perſon not in 
8 muſt however be limited to ſome one, that may by 
mon poſſibility, or potentia propingua, be in efſe at or 
fore the particular eſtate determines (w). As if an eſtate be 
H 5 made 


) Rep. 20. (t) Salk. 228. 4 Mod. 282. (u) See vol. 
Fig. 130, (w) 2 25 51. | — 
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made to A for life, remainder to the heirs of B: now, if/ 
dies before B, the remainder is at an end; for during Bal 
he has no heir, nemo eft haeres wiventis : but if B dies ii 
the remainder then immediately veſts in the heir, who wil 
entitled to the land on the death of A. This is a good cot 
gent remainder, for the poſſibility of B's dying before Aj 
potentia propinqua, and therefore allowed in law (x). But 
remainder to the right heirs of B (if there be no ſuch perſont 
B in eſſe) is void (Y. For here there muſt two contingenci 
happen; firſt, that ſuch a perſon as B ſhall be born; at 
ſecondly, that he ſhall alſo die during the continuanceeft 
particular eſtate; which make it potentia remotiſſima 3 m0 
improhable poſſibility. A remainder to a man's-eldeſt { 
who hath none, (we have feen) is good; for by common pd 
fibility he may have one; but if it be limited in particula 
his ſon John, or Rickind; it is bad, if he have no ſon of th 
name; for it is too remote a poſſibility that he ſhould not 
have a ſon, but a ſon of a particular name (2). Alimitati 
of a remainder to a baſtard before it is born, is not good ii 
for though the law allows a poſhbility of having baſtards 
preſumes it to be a very remote and improbable-contingen 
Thus may a remainder be contingent, on account of they 
a of the perſon who 1 is to 1 it. | 


A REMAINDER may alſo be onto. they 
to whom it is limited is fixed and certain, but the ent i 
which it is to take effect is vague and uncertain. As, vit 
land is given to A for life, and im caſe B ſurvives him, f 
with remainder to B in fee: here B is a certain An 
the remainder to him is a contingent remainder, depen 
upon a dubious event, the uncertainty of his Caryivingd 
During the joint lives of A and B it 1s contingent: and i 
dies firſt, it never can veſt in his heirs, but is for ever gb 
but if A dies firſt, the remainder to B becomes veſted. 


A 453110 
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(x) Co. Litt 79. (y) Hob. 33. 00 5 Rep. 3 
Cro. Eliz. 509. | 
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CONTINGENT remainders of either kind, if they amount 
a freehold, cannot be limited on an eſtate for years, or any 
ther particular eſtate, leſs than a freehold. Thus if land be 

nted to A for ten years, with remainder in fee to the right 
irs of B, this remainder is void (b): but if granted to A for 
fe, with a like remainder, it is good. For, unleſs the free- 
old paſſes out of the grantor at the time when the remainder 
created, ſuch freehold remainder is void : it cannot paſs out 
f him, without veſting ſomewhere ; and in the caſe of a con- 
noent remainder it muſt veſt in the particular tenant, elſe 
can veſt no where: unleſs therefore the eſtate of ſuch parti- 
lar tenant be of a freehold nature, the freehold cannot 
eſt in him, and conſequently the remainder is void. 


CoxTINGENT remainders may be defeated, by deſtroying 
rdetermining the particular eſtate upon which they depend 
efore the contingency happens whereby they become veſted 
). Therefore when there is tenant for life, with divers 
mainders in contingency, he may, not only by his death, 
ut by alienation, ſurrender, or other _— deſtroy and 


etermine his own life eſtate, before any Sf: thoſe remainders 
eſt; the conſequence of which is that he utterly defeats them 
Il, As, if there be tenant for life, with remainder to his 
deft ſon unborn in tail, and the tenant for life, before any 
in is born, ſurrenders his life-eſtate,' he by that means de- 
rats the remainder in tail to his fon : for his ſon not being 
eſe, when the particular eſtate determined, the remainder 

ould not then veſt; and, as it could not veſt then, by the 
ales before laid down, it never can veſt at all. fn theſe caſes 
herefore it is neceſſary to have truſtees appointed to preſerve 
le contingent remainders; in whom there is veſted an eſtate 
n remainder for the life of the tenant for life, to commence 
hen his determines. If therefore his eſtate for life deter- 
ines otherwiſe than by his death, their eſtate, for the reſi- 
Ive of his natural life, will then take effect, and become a par- 
ticular 


(b) 1 Rep. 130, (e) 1bjd, 66, 133. 
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ticular eſtate in poſſeſſion, fufficient to ſupport the remay 

ders depending in contingency. This method is faid to ha 
been invented by ſir Orlando Bridgman, fir Geoffery Palme 
and other eminent council, who betook themſelves to cu 
veyancing during the time of the civil wars; in order then 
to ſecure in family ſettlements a proviſion for the future chi 
dren of an intended marriage, who beforewere uſually lef 
the mercy of the particular tenant for life (d): and when, z 
ter the reſtoration, thoſe gentlemen came to fill the firſt of 
ces of the law, they ſupported this invention within reaſq 
able and proper bounds, and introduced it into general u 


Tu us the ſtudent will obſerve how much nicety is requin 
in creating and ſecuring a remainder; and I truſt he will! 
fome meaſure ſee the general reaſons, upon which this nicet 
is founded. It were endleſs to attempt to enter upon the pa 
ticular ſubtilties and refinements, into which this do&rir 
by the variety of caſes which have occured in the courſt 
many centuries, has been ſpun out and fubdivided ; neit 

| are they conſonant to the deſign of theſe elementary diſqui 

| tions. IT muſt not however omit, that in deviſes by laſtw 

„and teſtament, (which, being often drawn up when the pi 

1 is inops conſilii, are always more favoured in conſtruci 
| 


than formal deeds, which are preſumed to be made with g 
caution, fore-thought, and advice) in theſe deviſes, I i 
remainders may be created in ſome meaſure contrary tot 
rules before laid-down : though our lawyers will not all 
ſuch diſpoſitions to be ftriftly remainders; but call them 
another name, that of executory dewiſes, ur deviſes hereall 
to be executed. 


AN executory deviſe of lands is ſuch a diſpoſition of the 
by will, that thereby no eſtate veſts at the death of the deni 
but only on ſome future contingency.. It differs from 3! 
mainder aa three very material points: z. That it needs! 


IF FA | N 
(d) See Moor. 486, 2 Roll. Abr. 797. pl. 13. 2 51d. 1 
# Chan. Rep. 170. | 


— 
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particular eſtate to ſupport it. 2. That by it a fee-lim- 
xr other leſs eſtate, may be limited after a fee-ſimple. 
That by this means a remainder may be limited of a chat - 
mtereſt, after a particular eſtate for life createdin the fame. 


Tux firſt caſe happens when a man deviſes a future 
ite, to ariſe upon a contingency ; and, till that contingency 
gens, does not diſpoſe of the fee · ſimple) but leaves it to 
dend to his heir at law. As if one deviſes land to a feme- 
and her heirs upon her day of marriage : here is in effect 
ontingent remainder without any particular eſtate to ſup- 

it; a freehold commencing in futuro. This limitation, 
uh it would be void in a deed, yet it is good in a will, by 
x of executory deviſe (e). For, fince by a deviſe a free- 
| may paſs without corporal tradition or livery of ſeiſin, 
it muſt do, if it paſſes at all) therefore it may commence 
uro; becauſe the principal reaſon why it cannot com- 
Pee in futuro in other caſes, is the neceſſity of actual ſeiſin, 
ch always operates in praeſenti. And, ſince it may thus 
mence in futurd, there is no need of a particular eſtate to 
port it; the only uſe of which is to make the remainder, 
ts unity with the particular eſtate, a preſent intereſt, 
hence alſo it follows, that fuch an executory deviſe, not 
ga preſent intereſt, cannot be barred by a recovery, fuf- 
before it commences (f). 


By executory deviſe a fee, or other leſs eſtate, may be li- 
d after a fee. And this happens where a deviſor deviſes 
ole eſtate in fee, but limits a remainder thereon to com- 
ce on a future contingency. As if a man deviſes land to 
ad his heirs ; but if he dies before the age of twenty-one, 
toBand his heirs : this remainder, though void in a deed, 

od by way of executory deviſe (g). But in bath theſe 
es of executory devifes, the contingencies ought to be 
las may happen within a reaſonable time; as within one 
| or 


e) i Sid. 153, (f) Cro. Jac. 393. (8) Mod. 289. f 
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or more life or lives in being, or within a moderate tem 
years; for courts of juſtice will not indulge even Wills, f 
to create a perpetuity, which che law abhors (h): becauſe 
perpetuities, or the ſettlement of an intereſt, which ſal 
in the ſucceſſion preſcribed, without any power of al 
tion (i), eſtates are made incapable of anſwering thoſe a 
of ſocial commerce, and providing for the ſudden conting 
cies of private life, for which property was at firſt eſtabliſ 
The utmoſt length that has been hitherto allowed, far} 
contingency of an executory deviſe of either kind to hay 
in, is that ef a life or lives in being, and one and tri: 
years afterwards. As when lands are deviſed to ſuch ul 
ſon of a feme-covert, as ſhall firſt attain the age of tu; 
one, and his heirs; the utmoſt length of time that can 
pen before the eſtate can veſt, is the life of the mother and 
ſubſequent infancy of her ſon : and this hath been decr m 
be a good executory deviſe (k). 


3. By executory deviſe a term of years may be given i 
man for his life, and afterwards limited over in remaind 
another, which could not be done by deed : for by Ever 
firſt grant of it, to a man for life, was a total diſpoſiti 
the whole term; a life eſtate being eſteemed of a higher 
larger nature than any term of years (1). And, at fil 
courts were tender, even in the caſe of a will, of reſtraÞte< 
the deviſe for life from aliening the term; but only 
that in caſe he died without exerting that act of ,owne 
the remainder over ſhould then take place (m): for tk 
ſtraint of the power of alienation, | eſpecially in ven 
terms, was introducing a ſpecies of perpetuity. But, 
afterwards, it was held (n), that the deviſe for life hat 
power of aliening the term, ſo as to bar the remainder 
yet in order to prevent the danger of perpetuities, it wi 
tled (o), that though ſuch remainders may be limited 
many perſons ſucceſſively as the deviſor thinks prope 


(h) 12 Mod. 287. 1 Vera. 164. (i) Salk. 229. 
Forr. 232. ([) 8 Rep. 9s. (m) Bro. tit chatteles 23. 
74. (n) Dyer, 35k. 8 Rer. 96. (0) 1 Sid. 45“ 
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muſt all be in eſſe during the life of the firſt deviſee z 
hen all the candles are lighted and are conſumed together, 
the ultimate remainderis in reality only to that remainder- 
\who happens to ſurvive the reſt :' or, that ſuch remainder 
de limited to take effe&t upon ſuch contingency only, as 
happen (if at all) during the life of the firſt deviſee (P)- 


ruus much for ſuch eſtates in „„ as are created 
the expreſs words of the parties themſelves ; the moſt in- 


rated by the a& and ry of the law itſelf, and this 
ulled a reverſioauwn. 5 


l. AN eſtate in reverfion is the reſidue of an eſtate left in 
grantor, to commence in poſſeſſion after the determination 
me particular eſtate granted out by him (9): Sir Edward 


e(r) deſcribes a reverſion to be the returning of land to 
grantor or his heirs after the grant is over. As, if there 


reſervation, veſted in the donor by act of law: and40 alſo 
reverſion, after an eſtate for life, years, or at will, con- 
es in the leſſor. For the fee · ſimple of all lands muſt 
e ſomewhere ; and if he, who was before poſſeſſed of the 
le, carves out of it any ſmaller eſtate, and grants it away, 
terer is not ſo. granted remains in him. A reverſion 1 is 


ſruction of law; a remainder can never be limited, unleſs 
Wither deed or 3 But both are equally transferable, 
n actually veſted, being both eſtates i in ee, mob 
g effect in Juturo. 

k 
ze doctrine of reverſionsi is plainly derived "wt the feodal 
ſitution. For, when a feud was granted to a man for life, 


ſees; then, on his death or the failure of iſſue male, the 
| " fend 


Sinn, 341, 3 P. Wms. 268, (q) Co, Litt, IS. (r) 
142. ä | N | 
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ite title in the law. There is yet another ſpecies, which 


gift in tail, the reverſion of the fee is, without any ſpe- 


r therefore created by deed or writing, but ariſes from 


him and his iſſue male, rendering either rent, or other 
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feud was determined and reſulted back to the lord or por 
tor, to be again diſpoſed of at his pleaſure: And head 
uſual incidents to reverſions are ſaid to be fealty and 
When no rent is reſerved: on the particular eftate, fealty l 
ever reſults of courſe, as an incident quite inſeparable, 
may be demanded as a badge of tenure, or acknowle 
of ſuperiority ; being frequently the only evidence tha 
lands are holden at all. Where rent is reſerved, it is 
incident, though not inſeparably ſo, to the reverſion fo) 
rent may be granted away, referving the reverſion; an 
reverſion may be granted away, reſerving the rent; ; ny 
cial words: but by a general grant of the reverſion, the 
will paſs with it, as incident thereto; though by the gra 
the rent generally, the reverſion will not paſs. The inci 
paſſes by the grant of the principal, but not e converſ: 
the maxim of law is, acceſſorium non ' ducit, fed ſequi 


& ſuunt * (t). 


THESE incidental rights of the Wenge wid the 
tive modes of deſcent, in which remainders very freque 
differ from reverſions, have occaſioned the law to be : 
in diſtinguiſhing the one from the other, however inaccu 
the parties themſelves may deſcribe them. For if one, { 
of a paternal eſtate in fee, makes a leaſe for life, with re 

der to himſelf and his heirs, this is properly a mere n 
Hon (u), to which rent and fealty ſhall be incident; 
which ſhall only defcend to the heirs of his father's | 
and not to his heirs general, as a remainder limited to hi 
a third perſon would have done (w): for it is the old e 
which was originally in him, and never yet was out of 
And ſo likewiſe, if a man grants a leaſe for life to A, 1 
ing rent, with reverſion to B and his heirs, B hath a 

der deſcendible to his heirs general, and not a reyerſt 
which the rent is incident; but the antor Tall be ent 

to the rent — the continuance of A's eſtate (x). 


0 Co. Litt. 143. It) Ibid. 161,192, (o) Cro, Eli. 
(w) 3 Lev. 407. (x) 1 And, 23, 


reverſion, or expectancy, after the death of others, 
jut ran, concealments of their deaths, it is enacted 
he ſtatute 6 Ann. c. 18. that all perſons on whoſe lives any 


rt of chancery and order made thereupon) once in every 
; if required, be produced to the court, or its commiſſi- 
1s; or, upon neglect or refuſal, they ſhall be taken to be 
y dead, and the perſon entitled to ſuch expectant eſtate 


Hall appear to be living. 


rose ve conelude the doctrine of remainders and rever- 
it may be proper to obſerve, that whenever a greater 
x and a leſs coincide and meet in one and the ſame perſon, 
ut any intermediate eſtate (y), the leſs is immediately 
hilated; or, in the law phraſe, is ſaid to be merged, that 
ink or e in the greater. Thus, if there be te- 
t for years, and the . in fer · ſimple deſcends to or 
chaſed by him, the term of years is merged.in the inke- 
ce, and ſhall never exiſt any more, But they muſt come 
te and the ſame perſon, in one and the fame right; elſe, 
| freehold be in his own right, and he has a term in right 
mother (en auter droit) there is no merger. Therefore, 
nant for years dies, and makes him who hath the rever- 
in fee his executor, whereby the term of years veſts alſo 
the term ſhall not merge; ; for he hath the fee in his 
night, and the term of years in the right of the teſtator, 
lubje& to his debts and legacies, So alſo, if he who hath 
krerhon in fee marries the tenant for years, there is no 

pr; for he hath the inheritance in his own right, the leaſe 
wht of his wife (2). An eſtate-tail is an exception to 

ne: for a man may have in his own right both an eſtate- 

ud a reverſion in fee; and the eſtate· tail, though a leſs 

val not merge in the fee (a). For eſtates· tail are pro- 


1%, 


ler 43 * (2) Plow, 418. Jac 275. co Lit, 38, 
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der to abſt ſuch perſons as have any eftate. i in remain- 


k or tenements are holden, ſhall (upon application | to the 


enter upon and hold the lands and. tenements, till the 


tected | 


oo — AGES RAFT ES Veto. DAD Sie rents i a R x; Zain dit — 4 . 
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tected and preſerved from merger by the operation and q 
ſtruction, though not by the expreſs words of the flaty 
donis: which operation and conſtruction have probably an 
upon this conſideration; that, in the common caſes of mr 
of eſtates for life or years by uniting with the inheritanc; 

particular tenant hath the ſole intereſt in them, and hath 
power at any time to defeat, deſtroy, or ſurrender then 
him that hath the reverſion ; therefore, when ſuch an ef 
unites with the reverſion in fee, the law conſiders it in 
light of a virtual ſurrender of the inferior eſtate (b). Bu 
an eſtate-tail, the caſe is otherwiſe; the tenant for a | 
time had no power at all over it, ſo as to bar or deſtroy 
and now can only do it by certain ſpecial modes, by a fi 
recoyery, and the like (c): it would therefore have | 
ſtrangely improvident, to have permitted the tenant in 
by purchaſing the reverſion in fee, to merge his partic 
eſtate, and defeat the inheritance of his iſſue: and hene 
has become a maxim, that a tenancy in tail, which cu 
be ſurrendered, cannot alſo be merged in the fee. 


(b) Cro, Elia. 302, e) See pag. 116. eo 


F Tning's: ' 179 


CHAPTER THE TWELFTH. 


ESTATES 18 SEVERALTY, JOINT-TENANCY, 
owl COPARCENARY, AND COMMON, 
6 | 

* 

Ni 

tie 

end , | 8 : . 

eu / E come now to treat of eſtates, with reſpe& to the 
number and connections of their owners, the tenants 


occupy and hold them. And conſidered in this view, 


es of any quality or length of duration, and whether they 

actual poſſeſſion or expectancy, may be held in four 
rent ways; in ſeveralty, in joint tenancy, in coparcenary, 
in common. „ 


He that holds lands or tenements in ſeveral:y, or is ole 


t thereof, is he that holds-them in his own right only, 
vut any other perſon being joined or connected with him 
int of intereſt, during his eftate therein, This is the 


common and uſual way of holding an eſtate; and there- 


ve may make the ſame obſervations here, that we did 
eltates in poſſeſſion, as contradiſtinguiſhed from thoſs 


pectancy, in the preceding chapter: that there is little 


thing peculiar to be remarked concerning it, ſince all 
$ are ſuppoſed to be of this ſort, unleſs where they are 
sly declared to be otherwiſe ; and that, in laying down 
ral rules and doctrines, we uſually apply them to ſuch 
548 are held in ſeveralty. I ſhall therefore proceed to 
{cr the other three ſpecies of eſtates, in which there are 
sa plurality of tenants. | 


II. AN 


—_— 
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II. AN eſtate in joint- tenancy is where lands or tenen 
are granted to two or more perſons, to hold in fee-ſimple, 
tail, for life, for years, or at will. In conſequence of ſuch 
the eſtate is called an eſtate in joint-tenancy (a), and ſors | 
an eſtate in jainture, which word as well as the ather gn 
a union or conjunction of intereſt; though in common ſy 
the term, jointure, is now uſually confined to that | 
eſtate, which by virtue of the ſtatute 27 Hen. VIII. c, 1 
frequently veſted in the huſband and wife before marriage 


a full ſatisfaction and bar of the woman's dower (b). 


II unfolding this title, and the two remaining ones i 
preſent chapter, we will firſt enquire, how theſe eſtates 
de created; next, their properties and reſpective mad 
and laſtly, how they may be ſevered or deſtroyed, 


1. THE creation of an eſtate in joint tenancy depends or 
wording of the deed ar deviſe, by which the tenants claiſ 
tle; for this eſtate can only ariſe by purchaſe or grant, 
is, by the act of the parties, and never by the mere actof 
Now, if an eſtate be given to a plurality of perſons, vi 
adding any reſtrictive, excluſive, or explanatory words, 
an eſtate be granted to A and B and their heirs, this n 
them immediately joint-tenants in fee of the lands. Fo 
law interprets the grant ſo as to make all parts of it ti n. 
fect, which can only be done by creating an equal eſtateinſu i 
both. As therefore the grantor has thus united their namen 
law gives them a thorough union in all other reſpects, Meta: 


2. THE properties of a joint eſtate are derived from its i 
which is fourfold; the unity of intereſt, the unity of til 
unity of time, and the unity of poſeſtion: or, in other i 
joint-tenants have one and the ſame intereſt, aceruing i 
and the ſame conveyance, commencing at one and the Mg 
time, and held by one and the ſame undivided poſſelo! * 


(a) Litt. $ 177. (b) 9 pag. 137. 
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4mant cannot be entitled to one period of duration or 
ty of intereſt in lands, and the other to a different: one 
abe tenant for life; und theother for years: one can- 
de tenant in fee, and the öttter in tail (c). But, if 
be limited to: A and B for their tives, this makes them 


it makes them Jointatenants of the inheritance 
If land be granted to A and B for their lives 
che Reirs f A; here A and B are Joinr-tenants 

freeholul Wucking their reſpective lives, and A 
he yemainder of the fee in keveralty: or, if land 
in to A ant B, and the heirs of the body of A; here 
Yare-a joint eſtate for life, and A hath a everal re- 
fer in tail (e). 'Stcondly, joint: tenants milk alſo have 
ty of title: their eſtate muſt be created by one and the 
, whether legal or illegal; as by one and the ſame 
dor by one and the ſame diſteihn (f). Joint-tenancy 
ariſe by defcent or at of law. ; but merely by pur- 
br acqu ſition by the act of the party: and, unleſs that 


es; and if they had different titles, one might prove 
and the other bad, which would abſolutely deſtroy the 
re, Thirdly, there 'muſt alſo be an unity of time: their 
> muſt be veſted- at one and the ſame period, as well by 
id the ſame title. As in caſe of a preſent eſtate made 
and B; or * remainder in fee to A and B after a 

ſtate ; in either caſe A and B are joint-tenants-of this 
olbite: or this veſted remainder. But if, after a-leaſe 
e, the remainder be limited to the heirs of A and B; 
ing the continuance of the particular eſtate A dies, 
veſts the remainder of one moiety in his heir; and 
dies, whereby the other moiety becomes veſted in the 
B: now A's heir and B's heir are not joint-tenants af 
mainder, but tenants in common; for one moiety veſted 
time, and the other wien veſted at another (8). Vet, 
vrhere 


„Litt. 988. (d) Litte 5. 27. (e) Bid. 5. 283. 5) Bid. 
0 Ce. Litt. 188. 


tenants of the frecheld; if to A and B and their 


one and the ſame, che two tenants would have differ- 


— 
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where a feoffment was made to the uſe of a man, ani 
wife as he ſhould afterwards marry, for term of their l 
and he afterwards married; in this caſe it ſeems to þ 

been held that the huſband and wife had a joint eſtate;th 
veſted at different times (h): becauſe the uſe of the 
eſtate was in abeyance and dormant till the intermam 
and, being then awakened, had relation back, and 
effect from the original time of creation. Laſtly, in j 
tenancy, there muſt be an unity of poſſeſ5:0n,+ Joint-te 
are ſaid to be ſeiſed per my et per tout, by the bah or m 
and by all; that is, they each of them have the entiregd 
ſion, as well of every parcel as of the aubole (i). They 
not, one of them a ſeiſin of one half or moiety, and tet 
of the other moiety ; neither can one beexcluſively fei 
one acre, and his companion of another; but each hn 
undivided moiety of the whole, and not hs whole of an 
divided moiety n. , OO 


UPON theſe principles, of a thorough and intimate 
of intereſt and poſſeſſion, depend many other conleque 
and incidents to the joint-tenant's eſtate. If two jou 
nants let' a verbal leaſe of their land, | reſerving rent. 
paid to one of them, it ſhall enure to both, in reſpe 
the joint reverſion (1). I their leſſee ſurrenders his lg 
one of them, it ſhall alſo enure to both, becauſe of th 

vity, or relation of their eſtate (m). On the ſame nx 
livery of ſeiſin, made to one joint-tenant, ſhall et 
both of them (n): and the entry, or re-entry, of one 
tenant is as effectual in law as if it were the act os 
(o). In all actions alſo relating to their joint e 
one joint-tenant cannot ſue or be ſued without joint 
other (p). But if two or more joint-tenants be. 
of an advowſon, and they preſent different clerks 
biſhop may refuſe to admit either, becauſe K 
qo hath a ſeveral right of patronage, but es 


(% Dyer. 340. 1 Rep. 101. (i) Litt. . 8 288, Rep * 
* totu m tenet et nibil tenet; ſcilicet totum in comm 
il ſeparatim per ſe. Bract. J. 5. c. 26. (1) Co. Lit 
(m) 1bid. 192. (n) bid. 49. (o) Ibid: ys 364. . (0 * 


Co. 
403, 
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1 of the whole: and, if they do not both agree within ſix 
ths, the right of preſentation ſhall-lapſe. But the ordi- 
may, if he pleaſes,” admit a, clerk preſented by either, 
the good of the church, that divine ſervice. may be regu- 
performed; which is no more than he otherwiſe would 
ntitled to do, in £aſe their diſagreement. continued, ſo, as 
hcur a lapſe and, if the clerk of one joint-tenant be ſo 
itted, this ſhall keep up the title in both of them; in re- 


ground it is held, that one joint-tenant cannot have an 
on againſt another for treſpaſs, in reſpect to the land (r); 
ach has an equal right to enter upon any part of it. But 
joint-tenant is not capable by himſelf to do any act, 
ch may tend to defeat or injure the eſtate of the other; as 
t leaſes, or to grant copyholds (s): and if any waſte be 
e, which tends to the deſtruction of the inheritance; one 


onſtruction of the ſtatute Weſtm. 2. c. 22. (t). So too, 
gh at common law no action of account lay for one joint- 
nt againſt another, unleſs he had conſtituted him his 
if or receiver (u), yet now by the ſtatute 4 Ann, c. 16. 
tenants may have actions of account againſt each other, 
receiving more than their due ſhare of the profits of the 
ments held in joint-tenancy. 


wich, when two or more perſons are ſeiſed of a joint 
of inheritance, for their own lives, or pur auter vie, 
e jointly poſſeſſed of any chattel intereſt, the entire te- 
y upon the deceaſe of any of them remains to the ſuryi- 
and at length to the laſt ſurvivor ; and he ſhall be en- 
to the whole eſtate, whatever it be, whether an inheri- 
or a common freehold only, or even a leſs eſtate (w). 
$15 the natural and regular conſequence of the union and 


, 10: * 


mu 
Litt 


Co. Litt. 18, (1). 3 Leon. 26a. (s) 1 Leon. 234. (t) 2 
Ibid 


403 (u) Co. Litt, 200, (W) Litt. §. 280. 281. 


of the privity and union of their eſtate (q). Upon the 


tenant may have an action of waſte againſt the other, 


ROM the ſame principle alſo ariſes the remaining grand 
tent of joint eſtates 3 viz. the doctrine of ſurwivarſbip: 


ſety of their intereſt, The intereſt of two joint-tenants 


intereſt in the whole, accruing by the ſame title, andi 
effect at the ſame time with his own; neither can an 


be admitted, either jointly or ſeverally, to any ſhare 
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is not only equal or fimilar, but alf is one and the 
One has not originally a diſtin moiety from the other: 
if by any ſubſequent act (as by alienation or forfeit 
either) the intereſt becomes ' ſeparate and diſtinct, wei 
tenancy inſtantly ceaſes. But, while it continues, © 
two joint. tenants has a concurrent intereſt in che whole; 
therefore, on the death of his companion, the ſole inter 
the whole remains to the ſurvivor. For the intereſt, 
the ſurvivor originally had, is clearly not deveſted by 
deutli of his companion; and no other perfon can now: 
to have a jvint eſtate with him, for no one can now ha 


claim a ſeparate intereſt in any part of the tenements; 
that would be to deprive the ſurvivor of the right whi 
has in all, and every part. As therefore the furvivors0 
nal intereſt in the whole ſtill remains; and as no one can 


him therein; it follows, that his own intereſt muſt nc 
entire and ſeveral, and that he ſhall alone be entitledt 
whole eſtate (whatever it be) that was created by the oi 


grant. 


Tu1s right of ſurvivorſhip is called by our antient au 
(x) the jus accreſcendi, becauſe the right, upon the de 
one joint-tenant, accumulates and-increaſes to the furm 
or, as they themſelves expreſs it, „ pars illa commu 
« creſcit ſuperſtitibus, de perſona in perſonam, uſque a 
mum ſuperſittem.” And this jus arcreſcendi ought 
mutual; which J apprehend to be the reaſon why 
the king (y), nor any corporation (2), can de a joint-k 
with a private perion. For here is no mutuality: the fi 
perfon has not even the remoteſt chance of being fl 
the entirety, by benefit of Turvivotitip," for the king 


e Herner can never 


(x) Bracton J. 4. fr. 3. c. 9. F. 3. Fleta. J. 3. 6. 2 
Litt. 190. Finch. L. 83. on Lev. 12. 


r 
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r are, laſtly, tolenquire, how an eftate in joint-te. 
may be ſevered and defroyed. And this may be done 
kfroying any of its conſtituent unities. 1. That of tine, 
b reſpects only the original commencement of the joint 
E, cannot indeed (being now paſt) be affected by any 
equent tranſactions. But, 2. The joint-tenant's eſtate 
be deſtroyed, without any alienation, by merely difunit- 
their psſeſion. For joint-tenants being ſeiſed per my et 
mt, every thing that tends to narrow that intereſt; ſo 
they ſhall not be ſeiſed throughout the whole, and 
ughout every part, is a feverance or deſtruction of the 
ture. And therefore, if two joĩnt-tenants agree to part 


tenants; for they have now no joint intereſt in the 


e, but only a ſeveral intereſt reſpectively in the ſeveral 
ug. And, for that reaſon alſo, the right of ſurvivorſhip is 


being an eſtate originally created by the act and agree 


uiverſal conſent: (c). But now by the ſtatutes 31 Hen. 


itances or other leſs eſtates, are compellable by writ of 
tion to divide the lands. 3. The jointure may be de- 


alienes and conveys his eſtate to a thiri perſon: here che 
tenancy is ſevered, and turned into tenancy in com- 
(d); for the grantee and the remaining joint: tenant hold 
ferent titles, (one derived from the original, the other 
the ſubſequent grantor) though till partition made, the 
LL. II. 1 | | unity 


Co. Litt. 188. 193. [b) Litt. & 290. (e) Thus, by 
ml law, nemo invitus compellitur aa communionem. CH 11. 6. 
4 And again: fi non emnes gui rem cmmurem babent, ſed 
x hit, dividere defiderant ;, be | 

(H. io. 3. 8.) (d) Litt. 


— 
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lands, and hold them in ſeveralty, they are no longer 


ch ſeparation deſtroyed (a). By common law a'the” 
tenants might agree to make partition of the lands, but” 
of them could not compel the others ſo ts do Fore oe, 


t of the parties, the law would not permit any one br 
of them to deſtroy the united poſſeſſion without a ſimi- 
c. 1. and 32 Hen. VIH. c. 32. j oint-tenants, either of 


d by deſtroying the unity of title. As if one jeint-te- 


1 9 enter eit acc poo 


_ * * of 
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unity of poſſeſſion continues. But a deviſe of one's ſhare 
will is no ſeverance of the jointure: for no teſtament take, 
fe& till after the death of the teſtator, and by ſuch death 
right of the ſurvivor (which accrued at the original creat 
the eſtate, and has therefore a priority to the other) (e) i 
ready veſted (f). 4. It may alſo be deſtroyed, by deſtry 
the unity of tereſt. And therefore, if there be two ji 
tenants for life, and the inheritance is purchaſed by or 
ſcends upon either, it is a ſeverance of the jointure (g): thoy 
if an eſtate is originally limited to two for life, and aft 
the heirs of one of them, the freehold ſhall remain in joint 
without merging in the inheritance ; becauſe, being cre: 
by one and the ſame conveyance, they are not ſeparateeſt 
(which is requiſite in order to a merger) but branches of 
entire eſtate (h). In like manner, if a joint-tenant in 
makes a lea ſe for life of his ſhare, this defeats the jointure 
far it deſtroys the unity both of title and of intereſt. 
whenever or by whatever means the jointure ceaſes or is 
vered, the right of ſurvivorſhip or jus accreſcendi the ſams 
ſtant ceaſes with it (K). Vet, if one of three joint-ten 
alienes his ſhare; the two remaining tenants ſtill hold t 
parts by joint-tenancy and ſurvivorſhip (I): and, if on 
three joint- tenants releaſes his ſhare to one of his compani 
though the joint-tenancy is deſtroyed with regard to that 
yet the two remaining parts are ſtill held in jointure (m) 
they ſtill preſerve their original conſtituent unities. 
when, by an a& or event, different intereſts are crea 
the ſeveral parts of the eſtate, or they are held by differ 
tles, or if merely the poſſeſſion is ſeparated ; fo that th 
nants have no longer theſe four indiſpenſible properti 
ſameneſs of intereſt, an undivided poſſeſſion, a title vel 
one and the ſame time, and by one and the ſame act org 
the jointure is inſtantly diſſolved. | 


0 e) 7 us dccreſcendi praefertur ulti mae woluntati, Co. Lit. 
(f) Lite. ö. 2879, (8) Cro. Eliz. 4jo. (h) 
Co, Lit. 482, (i) Litt. §. 302, 303. (k) N 
eccreſcit ei, gui nibil in re quando jus accreſceret Habel. 0 

188, (1) Lit, . 294. (m) Ibid. S. 304. 
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general it is advantageous for the joint-tenants to dif- 
the jointure; ſince thereby the right of ſurvivorthip is 
(way, and each may tranſmit his own part to his own 
Sometimes however it is diſadvantageous to diſſolve the 

eſtate : as if there be joint-tenants for life, and they | 
epartition, this diſſolves the jointure ; and, though be- 

they each of them had an eſtate in the whole for their 
lives and the life of their companion, now they have an 
in a moiety only for their own lives merely; and, on 
ath of either, the reverſioner ſhall enter on his moi- 
n). And, therefore, if there be two joint-tenants 
fe, and one grants away his part for the life of his com- 
n, it is a forfeiture (o): for, in the firſt place, by the 
nce of the jointure he has given himſelf in his own 
only an eſtate for his own life; and then he grants the 
and for the life of another; which grant by a tenant, 
1s own life merely, is a forfeiture of his eſtate (p); for 
creating an eſtate which may by poſſibility laſt —— 
that which he 1s legally entitled to. 


Ax eftate held in coparcenary is where lands of inhe- 
edeſcend from the anceſtor to two or more perſons. It 

ather by common law, or particular cuſtom. By com- 
aw: as where a perſon ſeiſed in fee- ſimple or in fee- 
es, and his next heirs are two or more females, his 
ters, ſiſters, aunts, couſins, or other repreſentatives ; 
caſe they ſhall all inherit, as will be more fully ſhewn, 
we treat of the deſcents hereafter: and theſe co-heirs 
n called coparceners; or, for brevity, parceners only 
'xceners by particular cuſtom are where lands deſcend, 
pavelkind, to all the males in equal degree, as ſons, 
rs, uncles, &c. (r). And, in either of theſe. caſes, all 
ceners put together make but one heir; and have but 
ate among them (s). | Shes 

Jos n 


| Jones. 88. (o) 4 Leon. 237. (p ) Co. Litt. 282. 
it. $. 241, 242. 12 Ibid. 8. 268. (s) Co. Litt. 
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THE properties of parceners are in ſome reſpects like th 
of joint-tenants ; they having the ſame unities of interef,j 
and poſſeſſion. They may ſue and be ſued jointly formy 
relating to their own lands (t): and the entry of one * 
ſhall in ſome caſes enure as the entry of them all (u). 
cannot have an action of treſpaſs againſt each other: 

herein they differ from joint-tenants, that they are allo 
cluded from maintaining an action of waſte (w); for c 
ceners could at all times put a ſtop to any waſte by a yri 
partition, but till the ſtatute of Henry the eighth jointt 
nants had no ſuch. power. Parceners alſo differ materi] 
from joint-tenants in four other points: 1. They an 
claim by deſcent, whereas j joint-tenants always claim byg 
chaſe. Therefore if two ſitters purchaſe lands, to hold 
them and their heirs, they are not parceners, but joint 
nants (x): and hence it likewiſe follows, that no lands 
be held in coparcenary, but eſtates of inheritance, which 
of a deſcendible nature; whereas not only eſtates, in feeq 
in tail, but for life or years, may be held in joint-tena 
2. There is no unity of fime neceſſary to an eſtate in cop 
cenary. For if a man hath two daughters, to whom his af 
deſcends in coparcenary, and one dies before the other; 
ſurviving daughter and the heir of the other, or, when! 
are dead, their two heirs, are ſtil] parceners (y); theel 
veſting in each of them at different times, though it be 
ſame quantity of intereſt, and held by the ſame title. 3. 
ceners, though they have a unity, have not an entirety, d 
tereſt, They are properly entitled each to the wholet 
diſtinct moiety (2); and of courſe there is no jus arena 
or ſarvivorſhip between them: for each part deſcends 
rally to their reſpective heirs, though the unity of poll 
continues. And as long as the lands continue in a coun 
deſcent, and united in poſſeſſion, ſo long are: the tel 
thereof, whether male or female, called parceners. ® 
the poſſeſſion be once ſevered by partition, they are no lo 


UVa 


or Co. Litt. 164. (u) Bid. 188. 243. % % 
(x) Litt. §. 254 () Co. Litt. 164, 174. (0 
164. : 
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. but tenants in ſeveralty; or if one parcener ali- 
her ſhare, though no partion be made, then are the 
ds no longer held in coparcenar.y, but in common (a). 


bag cENERs are ſo called, ſaith Littleton (b), becauſe they 
be conſtrained to make partition. And he mentions many 
ods of making it (c) ; four of which are by conſent, and 
by compulſion. The firſt is, where they agree to divide 
lands into equal parts in ſeveralty, and that each ſhall 
e ſuch a determinate part. The ſecond 1s, when they 
ee to chuſe ſome friend to make partition for them, and 
the ſiſters ſhall chuſe each of then her part according to 
ority of age; or otherwiſe, as ihall be agreed. The pri- 
ge of leniority is in this caſe pœrſonal; for if the eldeſt 
be dead, her iſſue ſhall not chuſe firſt, but the next ſiſ- 
But, if an advowſon deſcend in coparcenary, and the 
rs cannot agree in the preſentation, the eldeſt and her iſ- 
nay her huſband, or her aſſigns, ſtall preſent alone, be- 
the younger (d). Andthe reaſon given is that the former 
lege, of priority in choice upon a diviſion, ariſes from an 
of ner own, the agreement to make partition; and there- 
is merely perſonal : the latter, of preſenting to the liv- 
ariſes from the act of the law, and is annexed not only 
ier perſon, but to her eſtate alſo. A. third method of par- 
n is, where the eldeſt divides, and then ſhe ſhall chuſe 
for the rule of law is, cujus eſt diwiſio, alterius eff eiec- 
The fourth method is where the ſiſters agree to caſt lots 
their Mares. And theſe are the methods by conſent. 
at by compulſion 1s, where one or more ſue out a writ of 
tion againſt the others; whereupon the ſheriff ſhall go 
tie lands, and make partition thereof by the verdi& of a 
there impanelled, and aſſign to each of the parceners her 
in ſeveralty (e). But there are ſome things which are 
= I 3 „ 


* 


) Litt, d. zog. (b) 8. 241. (c) S. 243. to 264. d) 
Lit. 166. 3 Rep. 22. (e) By ſtatute 8 & W. III. c. 
n eaſier method of carrying on the proceedings on a writ of par- 
pa, of lands held either in joint-tenancy, parcenary, or com- 
than was uſed at the common law, is chaiked out and provided- 
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in their nature impartible. The manſion-houſe, comm 
eſtovers, common of piſcary uncertain, or any other com 
without ſtint, ſhall not be divided; but the eldeft fiſter, 
pleaſes, ſhall have them, and wats the others a reaſor 
ſatisfa&tion._ in other parts of the inheritance : or, if that 
not be, then they ſhall have the profits of the thing byt 
in the ſame manner as they take the advowſon (f). 


THERE is yet another conſideration attending the ef 

coparcenary; that if one of the daughters has had ane 
given with her in frantmarriage by her anceſtor (whid 
may remember was a ſpecies of eſtates-tail, freely given 
relation for advancement of his kinſwoman in marriage) 
this caſe, if lands deſcend from the ſame anceſtor to her 
her ſiſters in fee-fimpl-, ſhe or her heirs ſhall hare 
thare of them, unleſs they will agree to divide the lan 
given in frankmarriage in equal proportion with the 
the lands deſcending (h). This mode of diviſion was kn 
in the law of the Lombards (i); which directs the woma 
preferred in marriage, and claiming her ſhare of the inl 
tance, mittere in confuſum cum ſororibus, quantum þ 
aut frater ei dederit, quando ambulawverit ad maritum. 
us it is denominated hringing thoſe lands into Fotchput ( 
which term I ſhall explainin the very words of Littleton 
te it ſeemeth that this word, hotchpot, is in Engliſh, 3 
tt ding ; for in a pudding is not commonly put one things 
te but one thing with the other things together.” By 
houſewifely metaphor our anceſtors meant to inform us| 
that the lands, both thoſe given in frankmarriage and! 
deſcending in tee-ſimple, ſhould be mixed and blended 
ther, and then divided in equal portions among all theda 
ters. But this was left to the choice of the donee in it 
marriage; and if ſhe ſhould not chuſe to put her lands in lu 
pot, ſhe was preſumed to be ſufficiently provided for, and 


— 


) Brac 
(f) Co. Litt. 164 165. (8) See pag. 115. (b) 

te. F. 2660 $33. (i) J. 2. f. 14. C15 
Britton. c. 72. () $. 267. (m) Litt. §. 268, 
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of the inheritance was divided among ber other Kere, | 

| law of hotchpot took place then only, when the other 

b deſcending from the anceſtor were fee-ſimple ; for, if 
deſcended in tail, the donee in frankmarriage was enti- 
to her ſhare, without bringing her lands fo given into 
chpot (n). And the reaſon is, becauſe lands deſcending 1 in 
imple are diſtributed by the policy of law, for the main- 
ance of all the daughters; and, if one has a ſufficient pro- 
on out of the ſame inheritance, equal to the reſt, it is not 
onable that ſhe ſhould have more: but lands, deſcending 
til, are not diſtributed by the operation of law, but by the 
gnation of the giver, per formam doni; it matters not 
fore how unequal this diſtribution may be. Alſo no 
ds, but ſuch as are given in frankmarriage, ſhall be brought 
p hotchpot ; for no others are looked upon in law as given 
the advancement of the woman, or by way of marriage- 
on (o). And therefore, as gifts in frankmarriage are fal- 
into diſuſe, I ſhould hardly have mentioned the law of 
chpot, had not this method of diviſion been received and 
ed by the ſtatute for diftribution of perſonal eſtates, which | 
ſhall hereafter conſider at large. 


HE eſtate in coparcenary may be diſſolved, either by par- 
n, which diſunites the poſſeſſion; by alienation of one 
ener, which diſunites the title, and may diſunite the in- 
t; or by the whole at laſt deſcending to and veſting in © 
ingle perſon, which brings it to an eſtate in ſeveralty. 


, TENANTS in common are ſuch as hold by ſeveral and 
nc titles, but by unity of poſleſſion ; becauſe none know- 
his own ſeveralty, and therefore they ſhall occupy pro- 
wouſly (p). This tenancy therefore happens, where 
e is an unity of poſſeſſion merely, but perhaps an entire 
ion of intereſt, of title, and of time. For, if there be 
tenants in common of lands, one may hold his part in 
imple, the other in tail, or for life; ſo that there is no 
I 4 neceſlary 


(a) Litt- $. 274. (o) Ibid. 275, (p) Ibid. 292. 
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neceſſary unity of intereſt: one may hold by deſcent, i 
other by purchaſe; or the one by purchaſe from A, the of 
dy purchaſe from B; ſo that there is no unity of title: an 
eſtate may have been veſted fifty years, the other's but jt 
terday ; for there is no unity of time. The only unity th 
is, is that of poſſeſſion ; and for this Littleton gives the t 
reaſon, becauſe no man can certainly tell which part is 
own : otherwiſe even this would be ſoon deſtroyed. 


TENANCY im common may be created, either by the 
truction of the two other eſtates, in joint- tenancy and cop 
cenary, or by ſpecial limitation in a deed. By the de 
tion of the two other eſtates, I mean ſuch deſtruction 280 
not ſever the unity of poſſeſſion, but only the unity of titl 
intereſt. As, if one of two joint-tenants in fee alienes 
eſtate for the life of the alienee, the alienee and the other jo 
tenant are tenants in common: for they now have ſerene 
ticles, the other joint-tenant by the original grant, the alie 
by the new alienation (q); and they alfo have ſeveral in 
reſts, the former joint-tenant in fee- ſimple, the alience 
his own life only. So, if one joint-tenant gives his parttt 
in tail, and the other gives his to B in tail, the donees 
tenants in common, as holding by different titles and con 
ances (r). If one of two parceners alienes, the alienee and 
remaining parcener are tenants in common (s); becauſe i wo 
hold by different titles, the parcener by deſcent, the alan 
by purchaſe. So likewiſe, if there be a grant to two mn, t 
two «vo7ne7z, and the heirs of their bodies, here the graniiſr it i 
ſhall be joint-tenants, of the life-eſtate, but they ſhall iſ. di 
ſeveral inheritances ; becauſe they cannot poſſibly have mo 
heir of their two bodies, as might have been the caſe had 
limitation been to a 22a7 and woman, and the heirs of thei 


dies . begotten (t): and in this, and the like caſes, thi 
ſues ſhall be tenants in common; becauſe they mull | 
by different titles, one as heir of A, and the other as beiro 
| 85 
See 


(J) Lit. & 293. (0) 1574. 293. ( Ibid, 309. (t) 1616.96 
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henever an eſtate in joint- tenancy or coparcenary is diſſolved, 
that there be no partition made, but the unity of PRs 
** it is turned into a tenancy in common. | 


ation in a deed : but here care muſt be taken not to inſert 
ords which imply a joint eftate ; and then if lands be given to 
o or more, and it be not joint. tenaney, it muſt be a tenancy 
common. But the law is apt in its conſtructions to favour 
nt tenancy rather than tenancy in common (u); becauſe the 
inble ſervices iſſuing from land (as rent, Ic.) are not divid- 
, nor the entire ſervices (as fealty) multiplied, by joint- te- 
ncy, as they muſt neceſſarily be upon a tenancy in common. 

ind given to two, to be holden the one moĩetꝝto one, and the 
er moiety to the other, is an eſtate in common (w); and, 

eye one grants to another haf his land, the grantar and grantee 
alſo tenants in common (x): becauſe, as has been before (y) 
lerved, joint-tenants do not take by diftin& halves or moie- 
; and by ſuch grants the diviſion and ſeveralty of the eftate 
o plainly expreſſed, that it is impoſſible they ſhould take a 
tintereſt in the whole of the tenements. But a dewiſe to 
o perſons, to hold Jointly and ſeverally, is a joint-tenancy ; 
auſe that is implied in the word © jointly,” even though 
word“ ſeverally” ſeems to imply the direct reverſe (2): 

lan eſtate given to A and B, equally to be divided between 
m, tho' in deeds1t hath been ſaid to be a joint-tenancy (a), 
it implies no more than the law has annexed to that eſtate, 
r. diviſibility) (b), yet in willi it is certainly a tenancy in 
mon (c); becauſe the deviſor may be preſumed to have 
nt what is moſt beneficial to both the deviſees, tho' his 


ding of grants makes it the moſt uſual as well as the ſafeſt 


(b) 1 P. Wms. 1 6e) 3 Rep. 39-1 Ventr. 32. 


1 tho: too not titles by purchaſe, but deſcent. In ſhort, 


1 . E , 1 8 4 
. ˙ ˙ͤ·˙˙— Ea re i On * 


ATENANCY in common may alſo be created by expreſs li- 


ming is imperfectly exprefled. And this nicety in the | 


1. 5 | Way, 
) Salk, 392. - Litt. F. 298. (x) Bid. 299. 
| See pag. 182, (2) ns Re, 1 Equ. Caf, abr, 
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the common law no tenant in common was liable to account 


in the blending and unity of poſſeſſion. And this finiſhes 
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way, when a tenancy in common is meant to be created, 
add expreſs words of excluſion as well as deſcription, and! 
mit the eſtate to A and B, to * as tenants in —_— 
not as jeint-tenants. . 


As to the incidents attending a tenancy in common: teny 
in common (like jcint-tenants)are compellable by the ſtat 
of Henry VIII. and William III. before-mentioned (d) 
make partition of their lands; which they were not at comm 
law. They properly take þy diſtin moieties, and have noe 
tirety of intereſt; and therefore there is no ſurvivorſhiphetye 
tenants in common. Their other incidents are ſuch as mer 
Ariſe from the unity of poſſeſſion ; and are therefore the ſa 
as appertain to joint-tenants merely upon that account: fi 
as being liable to reciprocal actions of waſte, and of accou 
by the ſtatutes of Weſtm. 2. c. 22. and 4 Ann. c. 16. Far | 


bv 


his companion for embezzling the profits of the eſtate 


though, if one actually turns the other out of poſſeſſion, Ie 
action of ejectment will lie againſt him (f). But, as foro 
incidents of joint - tenants, which ariſe from the privity of i 
or the union and entirety of intereſt (ſuch as joining or be fi 
joined in actions (8) unleſs in the cafe where ſome intur ud 1 
indivifible thing 1 is to be recoyered) ch), theſe are not appli ids 

ble to tenants in common, whoſe intereſts are diſtinct, 
whoſe titles are not joint but ſeveral. , 
EsTATEs in common can only be ai be d two ways: ©? 

By uniting all the titles and intereſts in one tenant, by purd 
or otherwiſe ; which brings the whole to one ſeveralty „ k 
e m. 


making partition between the ſeveral tenants in com 
which give them all reſpective ſeveralties. For indeed ten 
cies in common differ in nothing from ſole eſtates, but md 


enquiries with reſpect to the nature of Hates. 
: ; Char 


d) Pag. 18g, & 18 (e) Co. Litt. 1 f) H 
46 Litt. Q. yin 5, Co, Litt, 197. * 5 


CHAPTER THE THIRTEEN TR. 


br THE TITLE To THINGS REAL, IN GENERAL. 


HE foregoing chapters having been principally em- 
ployed in defining the nature of things real, in deſcribing 
e tenures by which they may be holden, and in diſtinguiſhing 
ſeveral kinds of fate or intereſt that may be had therein, 
ome now to conſider, laſtly, the title to things real, with 
e manner of acquiring and loſing it. A title is thus defined 
fir Edward Coke (a), titulus eft jufta cauſa Pofſidendi id 
ud nofirum eft ; or, it is the means whereby the owner of 
ids hath the juſt poſſeſſion of his property. 
8. | 

HERE are ſeveral ſtages or degrees requiſite to form a 
plete title to lands and tenements. We will conſider them 
a progreflive order. 


I. THE loweſt and moſt imperfeR degree of title conſiſts in 
mere zaked poſſeſtion, or actual occupation of the eſtate; 
tout any apparent right, or any ſnadow or pretense of right, 
ne bold and continue ſuch poſſeſſion. This may happen, when 
e man invades the poſſeſſion of another, and by force or ſur- 
ze turns him out of the occupation of his lands; which is 
ed a diſſeiſin, ar a deprivation of that dual ſeiſin, or 
n 


(a) 1 Inſt, 346. 


ö 


- who hath the right, by degrees ripen into a perfect anti in 


before- mentioned, though the actual poſſeſſion be loſt, et 


-illegally gained. But this right of poſſeſſion is of two fart 


| band the teſt againſt all opponents. Thus if che diſſeiſor 
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corporal frechold of the lands, which the tenant before i 
joyed. Or it may happen, that after the death of the ancely 
and before the entry of the heir, or after the death of a part 
cular tenant and before the entry of him in remainder or tem 
ſion, a ſtranger may contri ve to get poſſeſſion of the ven 
land, and hold out him that had a right to enter. In all wiid 
caſes, and many others that might be here fuggeſted, th 
wrongdoer has only a mere naked poſſeſſion, which the right 
owner may put an end to, by a variety of legal remedies, 
will more fully appear in the third book of theſe commentary 
But in the mean time, till ſome act be done by the right 
owner to deveſt this poſſeſſion and aſſert his title, ſuch ad 
poſſeſſion is, prima facie, evidence of a legal title in the py 
ſeſſor; and it may, by length of time, and negligence of hi 


feaſible title. And, at all events, without ſuch actual pole 
hon no title can be completely good. eee 


II. The next ſtep to a good and perfect title is the riett 
poſſe eſsion, which may reſide in one man, while the actual po 
ſion is either in himſelf or in another, For if a man be a 
ſeiſed, or otherwiſe kept out of poſſeſſion, by any of the mei 


has ſtill remaining in him the right of poſſeſſion; and II 
exert it whenever he thinks proper, by entering upon ihed 
ſeiſor, and turning him out of that occupancy which he al 


an apparent right of poſſeſſion, which may be defeated 
proving a better; and an actual right of poſſeſſion, whichm 


other wrongdoer, dies poſſeſſed of the land whereof he ſo inc 


came ſeiſed by his own unlawful act, and the ſame deſcene i cef 


his heir; vow by the common law the heir hath obtained 
apparent right, though, the au right of poſſeſſion reſides 
the perſon diſſeiſed; and it ſhall not be lawful for the pet 
diſſeiſed to deveſt this apparent right by mere entry or othi 
act of his own, but only by an action at law (b). For, vt 


[ 


(b) Litt. §. 385. 
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- contrary be proved by legal demonſtration, the law will 
ther preſume the right to reſide in the heir, whoſe anceſtor 
+1 ſciſed; than in one who has no ſuch preſumptive evidence 
urge in his own behalf. Which doctrine in ſome meaſure 
ole from the principles of the feodal law, which, after feuds 


der that there might be a perſon always on the ſpot to per- 
rm the feodal duties and ſervices (c): and therefore, When a 


udatory died in battle, or otherwiſe, it preſumed'always that 
: children were entitled to the feud, till the right was other- 
ife determined by his fellow-ſoldiers and fellow-tenants, the 
ers of the feodal court. But if he, who has the actual 


[thin a reaſonable time, and can prove by what unlawful 
eans the anceſtor became ſeiſed, he will then by ſentence of 
w recover that poſſeſſion, to which ke hath ſuch actual 
ght. Vet, if he omits to bring this his poſſeſſory action 
ithin a competent time, his adverſary may imperceptibly 
in an actual right of poſſeſſion, in conſequence of the other's 
oligence, And by this, and certain other means, the party 
pt out of poſſeſſion may have nothing left in N, but what 
are next to ſpeak of; vi. 


III. Tur mere right of property, the jus ppi with 
either poſſeſſion or even the right of poſſeſſion. © This is 
quently ſpoken of in our books under the name of the net 
pht, jus merum; and the eſtate of the owner is in fuch caſes 
d to be totally deveſted, and put to a right'(d), A perſon 
this ſituation may have the true ultimate property of the 
ds in himſelf: but by the intervention of certain circum- 
nces, either by his own negligence, the ſolemm att of his 
ceſtor, or the determination of a court of juftice, the pre- 
aptive evidence of that right is ſtrongly in Favour of kis 
agoniſt; who has thereby obtained the abſolute right of 
ſeſſton. As, in the firſt place, if a perſon diſſeifed; or 
Imedt out of poſſeffion of. his-eftate, negleRs' to purſue his 


diſſeiſor 
00 Gild. Ten. 18. d) Co, Litt. 345. 


came hereditary, much favoured the right of deſcent; in 


cht of poſſeſſion, puts in his claim and brings his action 


edy within the time Hmited by law : by this means the 


7 
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diſſeiſor or his heirs gain the actual right of poſſeſſion; forty 
law preſumes that either he had a good right originally, 
virtue of which he entered on the lands in queſtion, or thy 
fince ſuch his entry he has procured a ſufficient title; a 
therefore, after ſo long an acquieſcence, the law will not ſuf 
his poſſeſsion to be diſturbed without enquiring into the ably 
late right of property. Yet ſtill, if the perſon diſſeiſed orhy 
heir hath the true right of property remaining in himſelf, hi 
eſtate is indeed ſaid to be turned into a mere right; but, . 
_ proving ſuch his better right, he may at length recover 
lands. Again; if a tenant in tail diſcontinues his eſtate-ta 
by alienating the lands to a ſtranger in fee, and dies; heart 
iſſue in tail hath no right of peſſæſßion, independent of the n 
of property: for the law preſumes prima facie that they 
ceſtor would not diſinherit, or attempt to diſinherit, his hey 
unleſs he had power ſo to do; and therefore, as the ancel 
had in himſelf the right of poſſeſſion, and has transferred 
ſame to a ſtranger, the law will not permit that poſſeſsion mf 
to be diſturbed, unleſs by ſhewing the abſolute right of i 
perty to refide in another perſon, The heir therefore int 
caſe has only a mere right, and muſt be ſtrictly held to 
proof of it, in order to recover the lands. Laſtly, if by a 
dent, neglect, or otherwiſe, judgment is given for either p 
in any paſſæſſory action, (that is, ſuch wherein the right! 
poſſeſsion only, and not that of property, is conteſted) a 
the other party hath indeed in himſelf the right of prope 
this is now turned to a mere right; and upon proof the 
in a ſubſequent action, denominated a writ of right, hel 
recover his ſeiſin of the lands. 


Thus, if a diſſeiſor turns me out of poſſeſsion of mylat 
he thereby gains a mere naked poſſeſsion, and I ſtill retin 
- right of poſſeſsion, and right of property. If the diſſciſord 
and the lands deſcend to his ſon, the ſan gains an apparenin 
of poſſeſcion ; but I ſtill retain the actual right both of 5 
fron and property. If I acquieſce for thirty years, WW 
bringing any action to recover poſſeſsion of the lands, the 


V. 


h. 13. of TurinGs. 199 


je mere right of property. And even this right of property 
ill fail, or at leaſt it will be without a remedy, unleſs I 


rſue it within the ſpace of ſixty years. So alſo if the fa- 
er be tenant in tail, and alienes the eſtate - tail to a ſtranger 
fee, the alienee thereby gains the rigbt of poſſeſs:on, and 
e ſon hath only the mere right or right of property. 
d hence it will follow, that one man may have the paſſeſ- 
1, another the right of poſſeſs10n, and a third the right of 
erty. For if tenant in tail enfeoffs A in fee- ſimple, 
d dies, and B diſſeiſes A; now B will have the poſſeſ5:on, 
. rigbt of poſſeſs10n, and the iſſue in tail the right of pro- 
A may recover the poſſeſſion againſt B; z and af- 
2% the iſſue in tail may evict A, and unite in himſelf 


e poſſeſſion, the right of poſſeſſion, and alſo the right 1 
perty. In which union conſiſts, | 


IV. AcoMPLETE title to lands, tenements, and heredi- 
ents, For it is an antient maxim of the law (e), that no 
eis completely good, unleſs the right of poſſeſſion be joined 
th the right of property; which right is then denomi- 
ted a double right, jus duplicatum, or droit droit (f). 

d when to this double right the actual poſſeſſion is alſo 
ited, when there is, according to the expreſſion of Fleta 
), Juris et ſeiſinae conjunctio, then, and then only, is the 
e completely legal. 


e) Mirr. J. 2. c. 27. (f) co. Litt. 266. Bract. J. 5. fr. 3. 
(8) J 3. c. 18. § 5. „„ 


CHAPTER 


zins the afual right of poefion, and I retain nothing but 
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As where the heir acquires by deſcent, the anceſtor has} 


where one man claims by preſcription or immemorial ul 


and now forgotten grant, or has forfeited it by the fiyl 


CHAPTER THE FOURTEENTH#, : 


or TITLE ny DESCENT. 


HE feveral gradations and ſtages, | requiſite to fon 
1 complete title to dands, tenements, and hereditamen 
having been briefly ſtated in the Preceding chapter, we 
next to conſider the ſeveral manners, in which this compli, 
title (and therein principally the right of propriety)n 

be reciprocally loſt and acquired: whereby the dominion H. 
things real is either continued, or transferred from one ple, 
to another. And here we mult firſt of all obſerve, that pri 
gain and loſs are terms of relation, and of a reciprocal! the 
ture) by whatever method one man gains an eſtate, byt 
ſame method or its correlative ſome other man has lol 


loſt or abandoned the eſtate by his death; where the] 
gains land by eſcheat, the eſtate of the tenant is firſt af 
loſt by the natural or legal extinction of all his heredif 
blood: where a man gains an intereſt by occupancy, thel 
mer owner has previouſly relinquiſhed his right of poſſi 


another man has either parted with his right by an ant 


neſs or neglect of himſelf and his anceſtors for ages: 
ſo, in caſe of forfeiture, the tenant by his own milbeil 
our or negledct has renounced his intereſt in the eſtate; wit 
upon it devolves to that perſon who by law may take adi 
tage of ſuch default: and, in alienation by common i 


wp [7 , 
rances, the two conſiderations of loſs and acquiſition i 
: inter 


313 of TuIV Gs. 20 
erwoven, and ſo, conſtantly contemplated together, that 


never hear of a conveyance, without at once receiving the 
22 AS well of the grantor as the e 125 


12 methods therefore of acquiring on the one hand, and 
loſing on the other, a title to eſtates in things real, are re- 
ced by our law to two: deſcent, where the title is veſted 
a man by the ſingle operation of law ; and purchaſe, 
ere the title is veſted in him 10 his own act 0 or ee 


nt (a). 


DESCENT, or 3 ſucceſſion, is the title whereby 
an on the death of his anceſtor acquires his eſtate by right , 
onW<epreſentation, as his heir at law. An heir therefore is 
opon whom the law caſts the eſtate immediately on the 
th of the anceſtor : and an eſtate, fo deſcending to the 
„ is in Jaw called tlie inheritance. | 


THe doctrine of deſcents, or law of inheritances in fee- 
ple, is a point of the higheſt importance ; and is indeed 
principal object of the laws of real property in England. 
the rules relating to purchaſes, whereby the legal courſe 
deſcents is broken and altered, perpetually refer to this 
ed law of inheritance, as a datum or firſt principle uni- 
ally known, and upon which their ſubſequent limitations 
to work. Thus a gift in tail, or to a man and the heirs 
his body, is a limitation that cannot be perfectly under- 
d without a previous knowlege of the law of deſcents in 
imple. One may well perceive, that this is an eſtate 
ned in its deſcent to ſuch heirs only of the donee, as 
 (prung or ſhall ſpring from his body; but who thoſe 
s are, whether all his children both male and female, or 

male only, and (among the males) whether the eldeſt, 
geſt, or other ſon alone, or all the ſons together, ſhall 
is heir; this is a point, that we muſt refult back to the 
ling law of deſcents in fee-ſimple to be informed of. 


IN 


(a) Co Litt. 18, 


i 
: 
: 
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and common law: for deſcents by particular cuflomy: 48 tof W 


oufly neceſſary to ſtate, as briefly as poſſible, the true if i" 
of this Kindred or alliance 1 in blood (d).  * ** 1 


bers .. „ 
| I v order "YOu to treat a matter of this univerſally 
quence the more clearly, I ſhall endeayour to a | 
matters as will only tend to breed embaraſſment and the 
fion, in our enquiries, and ſhall confine myſelf ent 
this one object. I ſhall therefore decline conſidering 
ſent who are, and who are not, capable of being han 
ſerving that for the chapter of eſcheats. I ſhall 1 on 
the frequent diviſion of deſcents, in thoſe by cu, 


the ſons in gavelkind, and to the youngeſt in borough 

liſh, have already been often (b) hinted at, and may 
be in, incidentally touched upon again ; but will 0 
parate conſideration by themſelves, in a ſyſtem ſo 
as the preſent : and deſcents by ſlatute, or fees-tail Nr 
nam doni, in purſuance of the ſtatute of Weſtminſter 1 k 
cond, have alſo been already (e) copiouſly handled; 
has been ſeen that the deſcent in tail is reſtrained ai 
lated according to the words of the original donatjan el , 
not intirely purſue the common law doctrine of i 
which, and which only, it will now be our buſineſs e 


3 


AND, as this depends not a little © on the nature of kh na | 
and the ſeveral degrees of conſanguinity, it will 1 7 


TR 


CONSANGUINITY, or kindred, is defined by then 
on theſe ſubjefts to be. vinculum perſonarum al wie] 
et pite deſcendentium; the connexion or relation off 
deſcended from the ſame ſtock or common aner 
conſanguinity is either lineal, or collateral, ** +26 

t 5 x 


3 


(b) See VII. I pag. 74, 7g. Vol. II. pag. zh * al 
pag. 112, &c. (d) For a fuller explanation ab the dal 1 
conſanguinity, and the conſequences reſulting from 's right 
henſion of its nature, ſee an ay on collateral con /angul 
the fitlt volume of Jaw tracts. Oxon. 1762. Vo. 
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IxE AL conſanguinity is that which ſubſiſts between per- 
c of whom one is deſcended in a direct line from the other: 
between John Stiles (the propeſitus in the table of conſan- 
nity) and his father, grandfather, great- grandfather, and ſo 
yards in the direct aſcending line; or between John Stiles 
| his ſon, grandſon, great-grandſon, and ſo downwards in 
direct deſcending line. Every generation, in this lineal 
& conſanguinity, conſtitutes a different degree, reckon- 
ther upwards or downwards : the father of John Stiles 
lated to him in the firſt degree, and ſo likewiſe is his ſon; 
grandſire and grandſon in the ſecond ; his great grand- 


and great grandſon in the third. This is the only - 


ral way of reckoning the degrees in the direct line, and 
efore univerſally obtains, as well in the civil (e), and 
on (f), as in the common law (g). 


xx doctrine of lineal conſanguinity is ſufficiently plain and 
jous ; but it is at the firſt view aſtoniſhing to conſider the 
ber of lineal anceſtors which every man has, within no 
great number of degrees: and ſo many different bloods 
18a man ſaid to contain in his veins as he hath lineal an- 
rs, Of thoſe he hath two in the firſt aſcending degree, 
den parents; he hath four in the ſecond, the parents of 
ather, and the parents of his mother; he hath eight in the 
l, the parents of his two grandfathers and two grandmo- 
$; and, by the ſame rule of progreſſion, he hath an hun- 
and twenty eight in the ſeventh; a thouſand and twenty 
in the tenth z and at the twentieth degree, or the diſtance 
enty generations, every man hath above a million of 
tors, as common arithmetic will demonſtrate (i). This 
al conſanguinity, we may obſerve, falls ſtrictly within the 
tion of vinculum perſonarum ab eodem fripite deſcenden- 
trum ; 


) Ff. 38. 10. 10. (f) Decretal. I. 4. tit. 14. (g) Co. 
"3 (b) 1bid. 12, (i) This will ſeem ſurprizing 
vie who are unacquainted with the encreaſing power of pro- 
de numbers; but je palpably evident from the i ta ble 
zeometrical progreſſion, in which the firſt term is 2, and the 
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am; ſince lineal relations are ſuch as deſcend 0 86. 

** and both of courſe from the ſame * 162 a | | 
7 ; | ! 


1 kindred rs to the ſame deſcriptid 

6 ne e 3 g 9 is lineal in this that they 

. 0 ſtock or anceſtor; but CONES wn, 
= 4 not deſcend from each other. EET foggy 

f then as lineally ſpring from one and the maſts g 
art tir s, or root, the ſtipes, trunk, or A . 

nus a relations are branched out. As i mou | 


N | ? 
3 ligibly, it is evi 
8 . eak more intelligi ä | 
1 po ban 9 anceſtors in the firſt degree; 
for that 


becauſe each of®ſ®ngui 
| is doubled at every remove, b. | 
no wn > Be anceſtors of his own, ae £ 
anceitors has allo tw | has, | 
OO Nombersf Ann ihe 
Lineal Degrees. FEES TE 1 
1 r that 
A — THEM = 165 whon 
een . and ur 
— 5 Wade 35 | 
- 1 68 5 coup], 
7 — 2386 hildre 
8 85 812 two m. 
3 * 1024 es mut 
10 0 ( 
JT ——_— 3 4096 mY | 
12— 6192 red in 
8 — 084 com 
1 eee eee ne or 
5 — 658536 tock 
16 Ih 3 131072 00 9 
17 eee e e calcula 
18 „ 1 6242.88 nabita, 
oy 8 : 5 1048576 g the 1 
| : :mber of anceſtors at a"7fratho 
7 FRE ding the number o If that ll, 
degree in by (quaing the namber of anceſtors x al the, per 
degree is by es. 16 (be number of e 5 266 Ind di 
of „ ff f the number of anceſtors at f ancettor 
10 the qu re Of 4. : 4 the number 0 f This x 
65536 of 256; an wards 0 
ſquare of 16; 6553 | of 1048576, or up „ for h 
degrees would be the ſquare 743 f that 
lion millions. 
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bons, who have each a numerous iſſue; both: theſe iſſues 
ſneally deſcended from Johnstiles as their common ancef- 
; and they are collateral Kinſmen to each other, becauſe 
e all deſcended from this common anceſtor, and all 

ea portion of his blood in their veins, which denomi- 
ts them conſanguiness. at bh var: Sts ah 


muſt be careful to remember, that the very being of col- 
i conſanguinity conſiſts in this deſcent from one and the 
ecommon anceſtor. Thus Titius and his brother are re- 
d; why ? becauſe both are derived from one father: Titius 
bis firſt couſin are related; hy? becauſe both deſcended 
n the ſame grandfather : and his ſecond couſin's claim to 
anguinity is this, that they both are derrved from one and 
ſame great-grandfather. In ſhort, as many anceſtors as a 
has, ſo many common ſtocks he has, from which collate- 
inmen may be derived. And as We are taught by holy 
that there is one couple of anceftors belonging to us all, 
whom the whole race of mankind is deſcended, the obvi- 
and undeniable conſequence is, that all men are in ſome 
ee related to each other. For indeed, if we only ſuppoſe 
couple of our anceſtors to have left, one with another, 
hildren; and each of thoſe children on an average to have 
o more; (and, without ſuch. a ſuppoſition, the human 
es muſt be daily diminiſſring) we thalt find that all of us 
now ſubſiſting near two hundred and ſeventy millions of 
red in the fifteenth degree, at the ſame diſtance from the 
| common anceſtors as ourſelves are; beſides thoſe that 
ne or two deſcents nearer to or farther from the com- 
lock, who may amount to as many more (kx). And, if 
calculation ſhould appear incompatible with the number 
lbabitants on the earth, it is becauſe, by intermarriages 
>the ſeveral deſcendants from the ſame anceſtor, a hun- 
bra thouſand modes of conſanguinity may be conſolidated 
te perſon, or he may be related to us a hundred or 3 
and different way es THE 


{s „„ 5 5 
) This will cwell more conſiderably than the former calcu- 
; for here, though the firſt term is but 1, the denominator 
that is, there is one kinſman (a brother) in the firlt de- 
bo makes, together with the propeftus, vg pan en 
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Tux method of computing theſe degrees in the canon law (i, de 
which our law has adopted (m), is as follows. We begin at lat 
common anceſtor, and reckon downwards; and in whatſoe; ' 
degree the two perſons, or the moſt remote of them, is dit * 
. 7... Feds [ine 0d hin ag 
dants from the firſt couple of anceſtors ; and in every other d de 
gree the nutnber of kindred muſt be the quadruple of thoſe in WF" 
degree which immediately precedes it. For, ſince each couple . 0! 
| anceſtors has two deſcendants, who encreaſe in a duplicate ration! 
will follow that the ratio, in which all the deſcendants encre h 
downwards, muſt be double to that in which the anceſtors ener Ay 
upwards ; but we have ſeen that the anceſtors encreaſe in a hfth d 
plicate ratio » therefore the deſcendants muſt encreaſe in a doi ſinguir 
duplicate, that is, in a quadruple rate. bo 8 
Collateral Degree. Number of Kindred, ceſtor 
3 | 1 1 : from 
| 4 — 1 16 te; to! 
43 - — 64 Iuke of 
' „58x oY ropo/atu 
| 6 — ate 15 
| - — 40 
6 ; 3 16384 | in duk 
| 9 — —— 655836 mond ( 
| 110 — 262144 blaſt n 
f : 441 vw — 1048576 \ Wamor 
| | 12 — — 4194304 Min oþ 
| 5 Wi 16777216 int 
ö 14 - — 57108864 compu 
| 18 — — 43546 of the 
| 16 — 1073741824 bands a 
| * 2 — 4294967296 wt 
| 18 - 17179869184 oth a 
E 19 —— . 696 in the 
| | ZO — - 274877906944 duke 
$ This calculation may alſo be formed by a more compendious We. two: 
ceſs, vis. by ſquaring the couples, or half the num ber, of 1 Va F 
tors at any given degree; which will furniſh us with the nu i 
of kindred we have in the ſame degree, at equal diſtance with o John 
ſelves from the common ſtock, beſides thoſe at unequal diſt; to Ma 
Thus, in the tenth lineal degree, the number of anceſtors is.) the ſev 
its half, or the couples, amount to 512 ; the number of kindre | 
the tenth collatera] degree amounts therefore to 2621 44, 0 
| ſquare of 512. And if we will be at the trouble to recollec | 
| ſtate of the ſeveral families within our own knowledge, and 7 the te 
| ſerve how far they agree with this account; that 1s, whether 4 ih 
an average, every man has not one brother or ſiſter, four | 1 of t 
couſins, ſixteen ſecond couſins, and ſo on; we ſhall find thi 1 
cor 


preſent calculation is very far from being overcharged. 
) Decretal. 4. 14. 36 9. m) Co, Litt. 23. 
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| the common anceſtor, that is the degree in which th 

lated to each other. Thus Titus and his brother are 
ted in the firſt degree for from the father to each of them 
junted only one: Tirius and his nephew are related in the 


ammom anceſtor U Dix. his own grandfather, the father of 
u. Or, (to give a more illuſtrious inſtance from our Eng- 
annals) king Henry the ſeventh, who flew Richard the 
lin the battle of Boſworth, was related to that prince in 
fifth degree. Let the propo/itus therefore in the table of 
inguinity repreſent king Richard the third, and the claſs 
ed (x) king Henry the ſeventh, Now their common ſtock 
ceſtor was king Edward the third, the abawus inthe ſame 
from him to Edmond Duke of York, the proauut, is one 
e; to Richard earl of Cambridge, the avzs, two; to Rich- 
uke of Vork, the pater, three; to king Richard the third, 
1pofitus, four: and from king Edward the third to John 
ant (a) is one degree; to John earl of Somerſet (B) two; 
n duke of Somerſet (c) three; to Margaret counteſs of 
mond (D) four; to king Henry the ſeventh (E) five. 
h laſt mentioned prince, being the fartheſt removed from 
Immon ſtock, gives the denomination to the degree of 
Wl in the canon and municipal law. Though according 
computation of the civilians, (who count upwards, from 
of the perſons related, to the common ſtock, and then 
wards again to the other ; reckoning a degree for each 
both aſcending and deſcending) theſe two princes were 
in the ninth degree: for from Richard the third to 
dduke of York is one degree; to Richard earl of Cam- 
two; to Edmond duke of York, three; to king Ed- 
le third, the common anceſtor, four; to John of Gant, 
bo John earl of Somerſet, ſix; to John duke of Somerſet, 
to Margaret counteſs of Richmond, eight; to king 
| the ſeventh, nine (n). b 


TRE 


the table of conſanguinity annexed; wherein all the de- 
if collateral kindred to the propefitus are computed, ſo far 
tenth of the civilians and the ſeventh of the canoniſts inclu- 
"ne former being diſtinguiſhed by the numeral letters, the 
) the common ciphers. | 


nd degree ; for the nephe w is two degrees removed from 
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ae: nature and. rope, of kindred, being thus. in WM: 
meaſure explained, I ſhall next proceed to lay down a (it in 
of rules, or canons of inheritance, according to which be d 
tates are tranſmitted from the angeſtor to the heir ; tog (ans 
with an explanatory comment, remarking their original Mi own « 
progreſs, the reaſons upon which they are founded, ann le 
| ſome caſes their agreement with the laws of other natioequiva 
oreal 
I. Tre firſt rule is, that inheritanges ſhall liveally del ch in 
to the iſſue of the perſon laſt n "a, in if ll not | 
but _ never lineally aſcend. 2 it or ti 
the caſ 
To explatnitht mort clearly, boch ish the ſible won t 
rules, it muſt firſt be obſerved, that by law no inherit ow cla 
can veſt, nor can any perſon be the actual complete be tne la 
another, till the anceſtor is previouſly dead. Nemo che ar 
wviventis. Before that time the perſon who is next ini. tran! 
line of ſucceſſion is called an heir apparent, or heir preſa in the 
tive. Heirs apparent are ſuch, 'whoſe right of inheritani: feud 
indefeaſible, provided they outlive the anceſtor ; as the fÞ forme) 
ſon or his iſſue, who muſt by the courſe of the common in Scot 
be heirs to the father whenever he happens to die. Heir renew 
ſumptive are ſuch, who, if the anceſtor ſhould die imm peer: 
ately, would in the preſent circumſtances of things behislW:ne ind 
but whoſe right of inheritance may be defeated by the Wh: coun 
tingency of ſome nearer heir being born: as a broth, pe 
nephew, whoſe preſumptive ſucceſsion may be 'deftroye equivale 
the birth of a child ; or daughter, whoſe preſent Wk capa 
may be hereafter cut off by the birth of a fon. Nay, «Wn theref, 
the eſtate hath deſcended; by the death of the owner, to root or 1 
brother, or nephew, or daughter; in the former caſſiſ blood n. 
eſtate ſhall be deveſted and tafen away by the birth of Ms mar: 

humous child; and, in the latter, it ſhall alto bark 0L, II. 

deveſted by the birth of a poſthumous ſon (0): | 

* 15 5 | Co. Lit 


(o) Bro. tit. deſcent. 58. 
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ye muſt alſo remember, that no perſon can be properly 
an anceſtor, as that an inheritance in lands or tenements 
be derived from him, unleſs, he hath had actual ſeiſin of 
lands, either by his own entry, or by the poſſeſſion of 
own or his anceſtor's leſſee for years, or by receiving rent 
m a leſſee of the freehold (p): or unleſs he hath had what 
equivalent to corporal ſeiſin in hereditaments that are in- 
oreal ; ſuch as the receipt of rent, a preſentation to the 
ch in caſe of an advowſon (q), and the like. But he 
l not be accounted an anceſtor, who: hath only a bare 
it or title to enter or be otherwiſe ſeiſed. And therefore 
the caſes, which will be mentioned in the preſent chapter, 
upon the ſuppoſition that the deceaſed (whoſe inheritance 
ow claimed) was the laſt perſon actually ſeiſed thereof. 
the law requires this notoriety of poſſeſſion, as evidence 
the anceſtor had that property in himſelf, which is now 
be tranſmitted” to his heir. Which notoriety hath ſucceed- 
in the place of the antient feodal inveſtiture, whereby, 
le feuds were precarious, the vaſal on the deſcent of lands 
formerly admitted in the lord's court (as is ſtill the prac- 
in Scotland) and there received his ſeiſin, in the nature 
z renewal of his anceſtors grant, in the preſence of the 
dal peers : till at length, when the right of ſucceſſion 
une indefeaſible, an entry on any part of the lands with- 
e county (which if diſputed was [afterwards to be tried 
thoſe peers) or other notorious poſſeſſion, was admitted 
equivalent to the formal grant of ſeiſin, and made the 
ant capable of tranſmitting his eſtate by deſcent. The 
In therefore of any perſon, thus underſtood, makes him 
root or ſtock, from which all future inheritance by right 
blood muſt be derived: which is very briefly expreſſed 


is maxim, n far K 4" 900 | 
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F Co. Litt. 1s (q) Ibid. 11. (r) Flet, J. 6. c. 2. C. 2. 
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WII EN therefore a perſon dies ſo ſeiſed, the- inherit 
Ws goes to his iſſue : as if there be Geoffrey, John, 
Matthew, grandfather, father, and ſon; and John 
chaſes land and dies; his ſon Matthew fall ſucceed hit 
heir, and not the ocrandfather Geoffrey; to whom the 
ſhall never aſcend, but ſhall rather eſcheat to the lord (s 
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TH1s rule, fo far as it is e and relates to li 
deſcents, is almoſt univerſally adopted by all nations; 
it ſeems founded on a-principleoof natural reaſon, that (v 
ever a right of property tranſmiſſible to repreſentati 
admitted) the poſſeſſions of the parents ſſbuld go, upon 
deceaſe, in the firſt place to their children, as tho 
whom they nave given being, and for whom they are tl 
fore bound to provide. But the negative branch, or 
. excluſion of parents and all lineal anceſtors from fuccee 
to the inheritance of their offspring, is [peculiar to our 
laws, and ſuch as have been deduced from the ſame 0 
nal. For, by the Jewiſh law, on failure of iſſue the f 
ſucceeded to the ſon, in excluſion of brethren, unleſſ 
of them married the widow and raiſed up ſeed to his bri 
(t). And, by the laws of Rome, in the firſt place the 
dren or lineal deſcendants were preferred; and, on f. 
of theſe, the father and mother or lineal aſcendants fuct 
ed together with the brethren and ſiſters (v); "though b 

law of the twelve tables the mother was originally, © 
count of her ſex, excluded (u). Hence this rule of our 
has been cenſured and declaimed againſt, as abſurd an 
rogating from the maxims of equity and natural juſtice 
Vet that there is nothing unjuſt or'abfurd in it, but 
on the contrary it is founded upon very good "reaſon, 
appear from conſidering as well the nature of the rule! 
as the occaſion of introducing it into our laws. 
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are to reflect, in the firſt place, that all rules of ſuc- 
| to eſtates are creatures of the civil polity, and juris 
merely. The right of property, which is gained by 
wncy, extends naturally no farther than the life of the 
t poſſeſſor ; after which the land by the law of nature 
| again become common, and liable to be ſeiſed by the 
ccupant : but ſociety, to prevent the miſchiefs that 
enſue from a doctrine ſo productive of contention, 
kbliſhed conveyances, wills, and ſueceſſions; whereby 
wperty originally gained by poſſeſſion is continued, and 
Writted from one man to another, according to the rules 
ech ſtate has reſpectively thought proper to preſcribe. 
s certainly therefore no injuſtice done to individuals, 
ner be the path of deſcent marked out by the munici- 
v. | 


we next conſider the time and occaſion of introducing 
Wil: into our law, we ſhall find it to have been groun c- 
Wen very ſubſtantial reaſons. I think there is no doubt 
Wh made, but that it was introduced at the ſame time 
and in conſequence of, the feodal tenures. For it 
Wn expreſs rule of the feodal law (x), that ſucceſſionis 
lalis eſt natura, quod aſcendentes non ſuccedunt ; and 
we the ſame maxim obtains alfo in the French law to 
(y). Our Henry the firſt indeed, among other reſto- 
of the old Saxon laws, reſtored the right of ſucceſſion 
acending line (z): but this ſoon fell again into diſuſe ; 
arly as Glanvil's time, who wrote under Henry the 
h we find it laid down as eſtabliſhed law (a), that hae- 
unzuam aſcendit; which has remained an invariable 
ever ſince. Theſe circumſtances evidently ſhew this 
d be of feodal original; and, taken in that light, 
ve {ome arguments in its favour, beſides thoſe which 
wn merely from the reaſon of the thing. For if the 
of which the ſon died ſeiſed, was really %u 
K 2 antiguumi, 
Lead. go, (y) Domat. 5. 2. I. 2. f. 2. Monteſqu. E/p. 
33. (z) LL. © 6, 17S. (a) 7.6 1: 
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- antiquum, or one deſcended to him from his ancefy 
father could not poſsibly ſucceed to it, becauſe it ni 
. paſſed him in the courſe of deſcent, before it could 
the ſon ; unleſs it were feudum maternum, or one da 
from his. mother, and then for other reaſons (n c: 
appear hereafter) the father could in no wiſe inherit itte 
if it were feudum nouum, or one newly acquired by 
then only the deſcendants from the body of the ſt 
himſelf could ſucceed, - by the known maxim of f 
feodal conſtitutions (b); which was founded as we 
the perſonal merit of the vaſal, which might be tue 
to his children but could not aſcend to his propenit 
alſo upon this conſideration of military policy, that. 
crepit grandſire of a vigorous vaſal would be but indi 
qualified to ſucceed him in his feodal ſervices. N 
if this feudum novum were held by the ſon ut fend 
guum, or with all the qualities annexed of a feud de 
as if it had been really an antient feud ; and therefo 
not go to the father, becauſe, if it had been an anti 
the father muſt have been dead before it could hi 
to the ſon. Thus whether the feud was ſtrictly an 
ſtrictly antiquum, or whether it was now held 104 
in none of theſe caſes the father could poſſibly ſucces 
reaſons, drawn from the hiſtory of the rule itſelf, 
be more ſatisfattory than that quaint one of Bra 
adopted by fir Edward Coke (d), which regul 


deſcent of lands according to the laws of gravitat 5 


II. A SECOND general rule or canon is, that the N 8 
Fae ſhall be admitted before the female. 4 per 
ce m 
d \ which 

(b) 1 Feud. 20. (c) Deſcendit itague jus, wg 1 
quid, cadens deorſum recta linea, et nunquam rtaſcmig H. H. 
29. (d) 1 Joſt. 11. 6. 


L. Canut, 
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0s ſons ſhall be admitted before daughters; or, as 


ile Iawgivers have ſomewhat uncomplaiſantly expreſſed 
e worthieſt of blood ſhall be preferred (e). As if John 
11th two ſons, Matthew and Gilbert, and two daugh- 


Vited to the ſucceſſion in preference to both the daugh- 


tes of Greece, or at leaſt among the Athenians (g); 
totally unknown to the laws of Rome (h), (ſuch of 
mean, as are at preſent extant) wherein brethen and 
vere allowed to ſucceed to equal portions of the inhe- 
e I ſhall not here enter into the comparative merit of 
man and the other conſtitutions in this particular, nor 
be into the greater dignity of blood in the male or fe- 
ſx; but ſhall only obſerve, that our preſent prefe- 
of males or females ſeems to have ariſen entirely from 
dal law, For though our Britiſh anceſtors, the Welſh, 
to have given a preference to males (i), yet our ſub- 
t Daniſh predeceflors ſeem to have made no diſtintion 
ts, but to have admitted all the children at once to the 
tance (K). But the feodal law of the Saxons on the 
ent (which was probably brought over hither, and 
tered by the law of king Canute) gives an evident 
ence of the male to the female ſex, Pater aut mater, 
att, filio non filige haereditatem relinquent. . . , . Qui 
tus non filios fed filias relinquerit, ad eas omnis hae- 
las pertizeat (I).“ It is poſsible therefore that this 


Which obtained here before the conqueſt ; eſpecially 
K 3 as 


Hal. H. C. I. 235. (f) Numb. c. 27. (g) Petit. LL. 
| l 6.7. 6. (h) Inſt. 3.1.6. (i) Stat. Wall. 12 Edw. I. 
Canut. c 68. (1) 7H, 7. y. 1 & 4. 


Margaret and Charlotte, and dies; firſt Matthew, 
| (aſe of his death without iſſue) then Gilbert, ſhall 


1s preference of males to females is entirely agreeable” 
law of ſucceſRon among the Jews (f), and alſo among 


| 

| | 
6 

| 

| 

| 


mnce might be a branch of that imperfect ſyſtem of 


—— — — — ::. 
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as it ſubſiſts among the cuſtoms of gavelkind, and az 
charter or laws of | king Henry the firit, it is not (like! 
Normen innovations) given up, but rather enforced 
The true reaſon of preferring the males muſt be deduced 
feodal principles: for, by the genuine and original poli 
that conſtitution, no female could ever ſucceed to a y 
feud (n), inaſmuch as they were incapable of perfo 
thoſe military ſervices, for the ſake of which that ſyſten 
eſtabliſhed. But our laws do not extend to a total exe parts 
of females, as the Salic law, and others, where feuds 
moſt ſtrictly retained: it only poſtpones them to males Mr ( 
though daughters are excluded by ſons, yet they ſuccet 
fore any collateral relations: our law, like that of the$ 
feudiſts before- mentioned, thus ſteering a middle courſ 
tween the abſolute rejection of females, and the putting 
cn a footing with males. 
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III. A THIRD rule, or canon of deſcent, is this; 
where there are two or more males in equal degree, the 
only ſhali inherit; but the females all together. 


As fa man hith two ſons, Matthew and Gilbert, an 
daughters, Margaret and Charlotte, and dies; Matthe 
eldeſt ſon ſhall alone ſucceed to his eſtate, in excluſion of 


that t 
bert the ſecond ſon and both the daughters: but, if bo of 
ſons die without iſſue before the father, the daughters un the 
garet and Charlotte ſhall both inherit the eſtate as cop _p 


. \ 
ners (o). 
IT v 


THis right of primogeniture in males ſeems antien , fon 


have only obtained among the Jews, in whoſe conſſi 


. 4 fel ( 

the eldeſt ſon had a double portion of the ipheritance 0 18 
the ſame manner as with us, by the laws of king Heng, eu 
firſt (q), the eldeſt ſon had the capital fee or principal fe die 


0's tim 
| (m) c. 70. (n) 1 Feud. 8. (o) Litt. §. 5. Hale, H. © 


(p) Selcen, de ſucc. Evr. c. 5, | (q) c. 70. 9 Glan 


1 . (v) 
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deft daughter had afterwards the principal manſion, 
en the eftate deſcended in coparcenary (r). The Greeks, 
Romans, the Britons, the Saxons, and even originally 
feudiſts, divided the lands equally ;:ſome among the chil- 
n at large, ſome among the males only. This is certainly 
moſt obvious and natural way; and has the appearance, 
kat in the opinion of younger brothers, of the greateſt 
partiality and juſtice, But When the emperors began to 


uy (in order to preſerve their dignity) to make themim- 
rible (s), or (as they ſtyled them) feuda individua, and in 
ſequence deſcendible to the eldeſt ſon alone, This ex- 


Wed the ſplitting of eſtates ; namely, the diviſion of the 
tary ſervices, the multitude of infant tenants incapable of 
orming any duty, the conſequential weakening ot the 
th of the kingdom, and the inducing younger ſons to 


xd of being ſerviceable to themſelves and the public, by en» 
ping in mercantile, in military, in civil, or in ecclefiaſti- 


al change in the method of feodal inheritances abroad; 
that the eldeſt male began | univerſally to ſucceed to the 
ie of the lands in all military tenures: and in this con- 
en che feodal conſtitution was eſtabliſhed in England by 
lm the conqueror. . Tt 


Er we find, that ſocage eſtates frequently deſcended to 
the ſons equally, ſo lately as when Glanvil (u) wrote, in 
reign of Henry the ſecond ; and it is mentioned in the 
nor (w) as a part of our antient conſtitution, that knights? 
$ ſhould deſcend to the eldeſt ſon, and ſocage fees ſhould 
partible among the male children, However in Henry the 
s time we find by Bracon (x) that ſocage lands, in imi- 
| | K 4 tation 


1. 7, 75 (end 3- (x) &, &. 6 30, 20: < 


ſuler's poſſeſsions, | and no other pre- eminence and as 


ate honorary feuds, or titles of nobility, it was foundne- 


ple was farther enforced by the inconveniences that at - 


e up with the buſineſs and idleneſs of a country life, in- 


Wh cmployments (t). Theſe reaſons occaſioned an almoſt 


) Glanvil, J. 5. c. 3. Feud. 55. enn MV ©: 5 
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tation of lands in chivalry, had almoſt entirely fallen into 


their gavelkind tenure, of which a principal branch was! 


Feud, 1, 
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right of ſuccefsion by primogeniture, as the law now ſtan 
except in Kent, where they gloried in the preſervation 


joint inheritance of all the ſons (y); and except in ſomept 
ticular manors and townſhips, where their local cuſtoms © 
tinued the deſcent, ſometimes to all, ſometimes to the yout 


eſt ſon only, or in other more ſingular) methods of ſucceſs LAU: 


eor : 
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As to the Fomades; they are (tall lf 28 they were by 
antient tw: for they were all equally incapable of perfa 
ing any perſonal ſervice ; and therefore; one main reaſon 
preferring the eldeſt ceaſing, ſuch preference would hi 
been injurious to the xeſt : and the other principal purpe 
the prevention of the too minute ſubdiviſion of tn, 4 
left to be conſidered and provided for by the lords, whol 

the diſpoſal of theſe female heireſſes in marriage. How: 
the ſueceſsion by primegeniture, even among females; t 
place as to the inheritance of the crown (2); wherein the 
ceſsity of a ſole and determinate ſueceſsion is as great in 
one {ex as the other. And the right of ſole ſucceſsion, tho 
not of primogeniture, was alſo eſtabliſhed with reſpet 
female dignities and titles of honour, For if a man hold: 
earldom to him and the heirs of his body, and dies, lea 
only daughters; the eldeſt ſhall not of courſe be count 
but the dignity is in ſuſpenſe or abeyance till the king | 
declare his p:caſure z for he, being the fountain of hon 
may confer it on which of them he pleaſes (a). In wi 
diſpoſition is preſerved a ſtrong trace of the antient l: 
feuds, before their deſcent by primogeniture even am 
the males was eſtabliſhed ; namely, that the lord m 
beſtow them on which of the ſons he thought proper: 
« progreſſum eſt, ut ad filios deveniret, in quem elle 
© nus hoc vellet bentficrum confirmare (b).“ 
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(y} Somner. Caelk. 5. (z) Co, Litt, 165. (a) bid. | 
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Ir. A FOURTH rule, or canon of deſcents, is this ; that 
lineal deſcendants, in infinilum, of any perſon deceaſed 
| repreſent their anceſtor; that is, ſhall ſtand in the ſame 
eas the perſon himſelf would have done, had he been 


If, 


[avs the child, grandchild, or pen oral (eher 
eor female) of the eldeſt ſon ſucceeds before the younger 
and ſo in infinifum (c). And theſe repreſentatives ſhall 
2 neither more nor leſs, but juſt ſo much as their princi- 
would have done. As if there be two ſiſters, Margaret 
charlotte; and Margaret dies, leaving fix daughters; 
then John Stiles the father of the two ſiſters dies, without 
r iſſue: theſe ſix daughters ſhall take among them ex- 
the ſame as their mother Margaret would have done, 
ſhe been living; that is, a moiety of the lands of John 
s in coparcenary : ſo that, upon partition made, if the 
| be divided into twelve parts, thereof Charlotte the ſur- 
ny ſiſter ſhall have fix, and her fix nieces, the daughters 
Margaret, one apiece. 


xs taking by repreſentation is called a ſucceſſion ia ſfir- 
according to the roots ; fince all the branches inherit the 


e And in this manner alſo was the Jewiſh ſucceſſion di- 
d (d); but the Roman ſomewhat differed from it. In 
deſcending line the right of repreſentation or earls 
tun; and the inheritance {till deſcended in flirpes : - as 
of three, daughters died, leaving ten children, and ci 
father died; the two. ſurviving daughters had each one 
l of his effects, and the ten grandchildren had the remain- 
ird divided between them. And ſo among collaterals, if 
prion of equal degree with the perſons repreſented were 
lubfiſting, (as if the deceaſed left one brother, and 
ttphews the ſons of another brother) the ſucceſſion was 
guided by the roots : but, if both the breth en were dead 
ng iſſue, then (I apprehend) their repreſentatives in 
8 equal 


Hile, H. C. L. 236, 237. (d) Selden, de ſucc. Ehr. c. 1. 


e ſhare that their root, whom they repreſent, would have 
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equal degree became themſelves principals, and ſhar« n! 
inheritance per capita, that is, ſhare and ſhare alike; 0 th 
being themſelves row the next in degree to the anceſtor, cee 
their own right, and not by right of repreſentation (e), on 


if the next heirs of Titius be fix nieces, three by one (iſa! | 
two by another, and one by a third; his inheritance by{ | 
Roman law was divided into ſix parts, and one given to 
of the nieces: whereas the law of England in this caſe va d 
ſtill divide it only into three parts, and diſtribute it per fin 
thus; one third to the three children who repreſent one! 
ſiſter, another third to the two who repreſent the ſecond, MP to ar 
the remaining third to the one child who is the ſole repei nin, 


tative of her mother. ght of 
| les of 


THis mode of repreſentation is a neceſſary conſequence 
the double preference given by our law, firſt to the male YET 
ſue, and next to the firſtborn among the males, to both whilMſ:b!1!! 
the Roman law is a ſtranger. For if all the children of te; 
ſiſters were in England to claim, per capita, in their i" fre 
rights as next of kin to the anceſtor, without any reſpet rother, 
the ſtocks from whence they ſprung, and thoſe children t elde 
partly male and partly female; then the eldeſt male ano" © 
them would exclude not only his own brethren and fiſters, m0! 
all the iſſue of the other two daughters; or elſe the lai nep! 
this inſtance muſt be inconſiſtent with itſelf, and depart | prime 
the preference which it conſtantly gives to the males, and tom 
firſt born, among perſons in equal degree. Whereas, / perior 
viding the inheritance according to the roots or flirjes, Muh th 
rule of deſcent is kept uniform and ſteady : the iſſue of er Sa 
eldeſt ſon excludes all other pretenders, as the ſon himciy": prin 


living) would have done; but the iſſue of two daughter WP Amit 
vide the inheritance between them, provided their mother raſed ; 
living) would have done the ſame : and amongſt theſe {et Meck 
iſſues, or repreſentatives of the reſpective roots, the f planyil, 
preference to males and the ſame right of primogeniture Wc t 


tain, as would have obtained at the firſt among then ded the 
themſelves, the ſons or daughters of the deceaſed, As 1 


(e) Now, 110. 6. 3. If. 3. 1. 6. 


— 
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un hath two ſons, A and B, and A dies leaving two ſons, 
1 then the grandfather dies; no the eldeſt ſon, of A ſhall 
W..-:d to the whole of his grandfather's eſtate; and if A had 
{ only two daughters, they ſhould. have ſucceeded alſo to 
wal moities of the whole, in excluſion. of B and his iſſue. 
it if a man hath only three daughters, C D, and E; aud C 
e leaving two ſons, D leaving two daughters, and E leav- 
jo a daughter and a ſon who is younger than his ſiſter: here, 
hen the grandfather dies, the eldeſt ſon of C ſhall ſucceed 

one third, in excluſion of the younger; the two daughters of 
to another third in partnerſhip ; and the ſon of E to the re- 

nining third, in excluſion of his elder ſiſter. And the ſame 
abt of repreſentation, guided and reſtrained by the ſame 

les of deſcent, prevails downwards ix inſinitum. 


YET this right does not appear to have been thoroughly 

ſablimed in the time of Henry the ſecond, when Glanvil 
rote; and therefore, in the title to the crown eſpecially, we 
nd frequent conteſts between the younger (but ſurviving) 
ther, and his nephew (being the ſon and repreſentative of 
e eldeſt deceaſed) in regard to the inheritance of their com- 
on anceſtor ; for the uncle is certainly nearer of kin to the 
mmon ſtock, by one degree, than the nephew; though 
e nephew, by repreſenting his father, has in him the right 
{ pimogeniture. The uncle alſo was uſually better able to 
norm the ſervices of the fief ; and beſides had frequently 
perior intereſt and ſtrength, to back his pretenſions and 
uh the right of his nephew. And even to this day, in the 
wer Saxony, proximity of blood takes place of repreſenta- 
e primogeniture; that is, the younger ſurviving brother 
admitted to the inheritancè before the ſon of an elder de- 
pled; which occaſioned the diſpute between the two houſes 
Mecklenburg, Schwerin and Strelitz, in 2692 (f). Vet 
anvil, with us, even in the twelfth century, ſeems (g) to 
klare for the right of the nephew by repreſentation ; pro- 
Ned the eldeſt ſon had not received a proviſion in lands from 


(k) Mod. Ua. bift, xlii, 334. S 
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his father, (or as the civil law would call it) had not bee 
forisfamiliated, in his life-time. King John, however, vl 
kept his nephew Arthur from the throne, by diſputing th 
fight of repreſentation, did all in his power to aboliſh j 
throughout the realm (h): but in the time of his ſon, kin 
Henry the third, we find the rule indiſputably ſettled in t 
manner we have here laid it down (i), and fo it has continue 
ever ſince. And thus much for lineal deſcents. 


1. 1 
nd: 


enc 
qui 
on 
AS NC 
uirer, 
det 
Ich ot 
ood f 
ce. 
fratr, 
22 ; 
amin 
fate, 
afon fe 
yy h! 8 F 
end to 
eltates 
the fec 
expreſ 
expend 
vaſalli 
pinal | 
beritant 
e the R 
ditary 
and, 
Im his 


V. A FIFTH rule is, that, on failure of lineal deſcendant 

or iſſue, of the perſon laft ſeiſed, the inheritance ſhall dt 

ſcend to the blood of the firſt purchaſor; Sette to the thi 
preceding rules. . 


N Tavs if Geoffrey Stiles ——_ land, and it deſcends 

John Stiles his ſon, and John dies ſeiſed thereof without! 
ſue; whoever ſucceeds to this inheritance muſt be of f 
blood of Geoffrey the firſt purchaſor of this family (C. I 
firſt purchaſor, perguijitor, is he who firſt acquired the eſa 

do his family, whether the ſame was transferred to him | 
ſale, or by gift, or 0 920 other method, except only i 
of deſcent. | | 


Tris is a rule cha peculiar to our own laws, and tho 
of a ſimilar original. For it was entirely uuknown amo 
the Jews, Greeks, and Romans: none of whoſe laws look 

any farther than the perſon himſelf who died ſeiſed of t 
eſtate; but aſſigned him an heir, without conſidering | 
what title he gained it, or from what anceſtor he derived 
But the law of Normandy (I) agrees with our law in this 
| ſpe&: nor indeed is that agreement to be wondered at, f 
the law of deſcents in both is of feodal original; and tl 
rule or canon cannot otherwiſe: be ant for than by 
curring to feodal principles. 2 % tn, (lie 
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WHEN feuds firſt, began to be be it was ag 
neceſſary qualification of the heir, who would fucceed tt 
feud, fant he ſhould be of the blood of, that b b 


ſcend 


| | (m l 
i ch) Hale H. C. L. 217. 229. (i) Bradton. J. 2. e. 30.) 
F (Kk) Co. Litt, 12. (1) Gr, Couſtum, . 
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nded from, the firſt feudatory or purchaſor. 1 conſe- 
ence whereof, if a vaſal died poſſeſſed of a feud of his on 
quiring, or feudum novum, it could not deſcend to any but 
b on offspring; no, not even to his brother, becauſe he 
ac not deſcended, nor derived his blood, from the firſt ac- 
uirer, But if it was feudum antiquum, that is, one de- 
nded to the vaſal from his anceſtors, then his brother, or 
ih other collateral relation as was deſcended and derived his 
ood from the firſt feudotary, might ſucceed to ſuch inheri- 
ce. To this purpoſe ſpeaks the following rule; 6 frater 
fratri fine legitimo haerede defuncto, in beneficio quod eo- 
rum patris fuit, ſuccedat : fin autem unus e fratribus a 
domino feudum acceperit, eo defuneto fine legitimo haerede, 
rater ejus in feudum nom ſuccedit (m).” The true feodal 
aſon for which rule was this; that what was given to a man, 
r his perſonal ſervice and perſonal merit, ought not to de- 
end to any but the. heirs of his perſon. And therefore, as 
eſtates-tail, (which a proper feud very much reſembled) ſo 
the feodal donation, © nomen haeredis, in prima inweſtitura 


expreſſum, tantum ad deſcendentes ex. ch pore primi vaſalli | 
expenditur 3; et non ad collaterales niſi ex corpore primi 


vaſalli five ſtipitis deſcendant (n): * the will of the donor, or 
ginal lord, (when feuds were turned from life eſtates into 
beritances) not being to make them abſolutely hereditary, 
e the Roman allodium, but hereditary only ſub modo; not 
ditary to the collateral relations, or lineal anceſtors, © or 
and,” or wife of the feudatory, but to the Nen 
Im his body only. k 


HOWEVER, in RES of time, when the feodal rigor was 
part abated, a method was invented to let in the collateral 
ations of the grantee to the inheritance, by granting him a 

n nodum to hold ut feudum antiquum ; that is, with all 
qualities annexed of a feud derived from his anceſtors : 7. 
(then the collateral relations were admitted to ſucceed even 
nfnitum, becauſe they might have been of the blood of, 
it is deſcended rs. * firſt WN purchaſor. For 


it] ſince 


(m) 1 Feud, 1. d. . (a) Crag 61 $7 9 i 36. 
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ſince it is not aſcertained in ſuch general grants, whether4 
feud ſnall be held t feudum paternum, or feudum avitun,) 
| ut feudum antiquum merely as a feud of indefinite antiqui 
that is, ſince it is not aſcertained from which of the ancet; 3 
of the grantee this feud ſhall be ſuppoſed to have deſcenuili * 
the law will not aſcertain it, but will ſuppoſe any of bis a Het 
ceſtors, pro re nata, to have been the firſt purchaſor: * 
therefore it admits any of his collateral kindred (who h 4 b 
the other neceſſary requiſites) to the inheritance, becauſe ] 180 
collateral kinſman muſt be deſcended from ſome one of noth 
lineal anceſtors. _ | et A N n 
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Or this nature are all the grants of fee- ſimple eſtates of 
kingdom; for there is now in the law of England no fy 
thing as a grant of a feudum novum, to be held ut nov 
unleſs in the caſe of a fee-tail, and there we ſee that this r 
is ſtrictly obſerved, and none but the lineal deſcendants of 
firſt donee (or purchaſor) are admitted: but every grant MM... 
lands in fee-ſimple is with us a feudum nouum to be hel nd caf 
antiquum, as a feud whoſe, antiquity is indefinite; and the ter d 
fore the collateral kindred of the grantee, or deſcendants fi Motber. 
any of his lineal anceſtors, by whom the lands might hi 
poſſibly been purchaſed, are capable of being called to the Tuts 
heritance. 1 Ie law © 
_ YET, when an eſtate hath really deſcended in a courſe bod of 
inheritance to the perſon laſt {eiſed, the ſtrict rule of the Me heirs 
dal law is ſtill obſerved; and none are adm tted, but the hay. has 
of thoſe through whom the inheritance hath patled : for Wiſi:cndeq 
others have demonſtrably none of the blood of the fir Wi; p) 
chaſor, in them, and therefore ſhall never ſucceed: be who 

lands come to John Stiles by deſcent from his mother ad, of e 
Baker, no relation of his father (as ſuch) ſhall; ever be his fly) 4 
of theſe: lands; and, vice verſa, if they deicended from 
father Geoffrey Stiles, no relation of his- mother (a5 M Tur re 

| ſhall ever be admitted thereto ; for his father's kindred BW acts 
none of his'mother's blood, 1 nor have his;mother's xelath 
any ſhare of his father's blood. And fo, if the citat Wi 
ſcended from his father's father, George Stiles; the relab p Dome 
F 5 | cent. 2, 
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his father's mother, Cecilia Kempe, ſhall for the ſame 
on never be admitted, but only thoſe of his father's fa- 


ber. This is alſo the rule of the French law (0), which i is 
ned from the ſame feodal fountain. 1 | 


HERE we may bre chat ſo far as the "EY is really ar- 
um, the law traces it back, and will not ſuffer any to in- 
eit but the blood of thoſe anceſtors, from whom the feud 


noth of time, it can trace it no farther; as if it be not 


om his father Walter Stiles, or his mother Chriſtian Smith ; 

if it appear that his grandfather was the firſt grantee, and 
took it (by the general law) as a feud of indefinite antiqui- 
in either of theſe caſes the law admits the deſcendants of 
ys of George Stiles, either paternal or maternal, 
be in their due order the heirs to John Stiles of this eſtate : 
cauſe in the firſt caſe it is really uncertain, and in the ſe- 
nd caſe it is ſuppoſed to be uncertain, whether the grand- 
ther derived his title rom the part of his father or his 
other. 


„ 


Tus then is the great and general principle, upon which 


iſſue in the laſt proprietor, the eſtate ſhall deſcend to the 
ood of the firſt purchaſor; or, that it ſhall reſult back to 
| heirs of the body of that anceſtor, from whom it either 
ally has, or is ſuppoſed by fiction of law to have, originally 
icended : according to the rule laid down in the year 
ks (p), Fitzherbert (q), Brook (r), and Hale (s); “ that 
te who would have been heir to the father of the deceaſed” 
nd, of courſe, to the mother, or any other purchaſing an- 
tor) © ſhall alſo be heir to the ſon.” „ ASE: 


Tux remaining rules are only rules af eviderice, calculated 


feudis 


0 Domat. —_ 2. , (b) M. 12. Ed. I. 14. '(q) Abr. 
ſeex', 2. (r) Ibid, 38, (s) H. C. L. 243. 


us conveyed to the late proprietor. But when, through 


own whether his grandfather, George Stiles, inherited it 


e law of collateral inheritances depends; that upon failure 


| nreſtigate who that pureaakng anceſtor was; which, in 
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feudis vere antiquie, has in proceſs of time been forgotten 
and 1s ee ſo to be in feuds that are held ut antiquir, | 


vl. A SIXTH rule or canon therefore i is, that the colla- 
tera] heir of the perſon laſt ſeiſed muſt be his next collate 
kinſman, of the whole blood. 


FIR sT, he muſt be his next collateral kinſman, eber p. 
ſonally or jure repreſentationis; which proximity is reckoned 
according to the canonical degrees of gonſanguinity before- 

mentioned. Therefore, the brother being in the firſt degree, 
he and his deſcendants ſhall exclude the uncle and his iſe, 
who is only in the ſecond. And herein conſiſts the true rea 
of the different methods of computing the degrees of conſan- 
guinity, in the civil law on the one hand, and in the canon 
and common laws on the other. The civil law regards con 
ſanguinity principally with reſpect to ſucceſſions, and therein 
very naturally conſiders only the perſon deceaſed, to whom 
the relation is claimed: it therefore counts the degrees of kin 
dred according to the number of perſons through whom the 
claim muſt be derived from him; and makes not only hi 
_ great-nephew but alſo his firſt- couſin to be both related to hin 

in the fourth degree; becauſe there are three perſons be 
tween him and each of them. The canon law regards con 
ſanguinity principally with a view to prevent inceſtucu 
marriages, between thoſe who have a large portion of the ſam 
blood running in their reſpeRive veins ; and therefore look 
up to the author of their blood, or the common anceſto! 
reckonin g the degrees from him: ſo that the great - nephe 
is related in the third canonical degree to the perſon propoſed 
and the firſt- couſin in the ſecond ; ; the former being diſtar 
three degrees from the common anceſtor ; and therefore de 
riving only one fourth of his blood from the ſame founta 
with the propaſitus; the latter, and alſo the propojitus, ben 


eir rep 
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each of them diſtant only two degrees from the common ani -r-7:x : 
ceſtor, and therefore having one half of each of their blool A liberi 
the ſame. The common law regards conſanguinity princ vu, 2. 


pally n reſpect to deſcent; and, having therein the 4 
| ny 


V. | 
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det in view as the civil, it may ſeem as if it ought to pro- 
Uateording to the civil computation. But as it alſo reſ- 
as the purchaſing anceſtor, from whom the eſtate was de- 
bed, it therein reſembles the canon law, and therefore counts 
legrees in the ſame manner. Indeed the deſignation of 
fon (in ſeeking for the next of kin) will come to exactly 
e me end (though the degrees will be differently num- 
red whichever method of computation we ſuppoſe the la- 
fogland to uſe 3 fince the right of repreſentation (of the 
tier by the ſon, Ge.) is allowed to preva l in igſinitum. 
tis allowance was abſolutely neceſſary, elſe there would 
re frequently been many claimants in exactly the ſame de- 
e of kindred, as (for inſtance) uncles and nephews of the 
ceaſed 3 which multiplicity, though no inconvenience in 
Roman law of partible inheritances, yet would he ve been 
oduQive of endleſs confuſion where the right of ſole ſucceſſi- 
u as with us, is eſtabliſhed, The iſſue or deſcendants there- 
I! of John Stiles's brother are all of them in the firſt degree 
f kindred with reſpeR to inheritances, as their father alſo, 
hen living, was; thoſe of his uncle in the ſecond, and fo 
u and are ſeverally called to the ſucceſſion in right of ſuch 
ei repreſentative proximity. 


Tut right of repreſentation being thus eſtabliſhed, the for- 
er part of the preſent rule amounts to this; that, on failure 
iſue of the perſon laſt ſeiſed, the inheritance ſhall de- 
end to the iſſue of his next immediate anceſtor, Thus if 
I" Stiles dies without iſſue, his eſtate ſhall deſcend to Fran- 
bis brother, who is lineally deſcended from Geoffrey Stiles 
next immediate anceſtor, or father. On failure of bre- 
ten, or ſiſters, and their iſſue, it ſhall deſcend to the uncle 
lohn Stiles, the lineal deſcendant of his grandfather George, 
kd fo on in infinitum. Very ſimilar to which was the law of 
Meritance among the antient Germans, our progenitors : 

beredes ſucceſſreſque ſui cuique liberi, et nullum teftamentum : 
j lbert non ſunt, proximus "as in poſſeſſuone, fratres, 
Wu, avunculi (t).“ | 
Now 


t) Tacitus de mer, Germ, 21, 
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Now here it muſt be obſerved, that the lineal eie . 
though (according to the firſt rule) incapable themſclve,, tt 
ſucceeding to the eſtate, becauſe it is ſuppoſed to have alrea f 
paſſed them, are yet the common ſocks from which the ner B 
ſucceſſor muſt ſpring. And therefore in the Jewiſh 0 
which in this reſpe& entirely correſponds with ours (u), H ka 
father or other lineal anceſtor is hin ſelf (aid to be the h bing 
though long ſince dead, as being repreſented by the perſons WM 11:0 
his iſſue ; who are held to ſucceed not in their own rights,; 
brethren, uncles, &c. but in right of repreſentation, a; f A 
offspring of the father, grandfather, &c. of the deceaſed (i only t 
But, though the common anceſtor be thus the root of ti ceo: 
inheritance, yet with us it is not neceſſary to name him if blood 
making out the pedigree or deſcent. For the deſcent betweſ whole 
two brothers is held to be an umædiate deſcent ; and thei difan 


fore title may be made by one brother or his repreſentatin comp: 
to or through another, without mentioning their common {Ml of Joh 


ther (W). If Geoffrey Stiles hath two ſons, John and Father 
cis, Francis may claim as heir to. John, without namii Franci 
their father Geoffrey: and ſo the ſon of Francis may cli entire! 
as couſin and heir to Matthew the ſon of John, without na tber of 
ing the grandfather ; wiz. as ſon of Francis, who was Lucy! 
brother of John, who was the father of Matthew. But thou Gay, 

the common anceſtors are not named in deducing the pedigraW©compo; 
yet the law {ill reſpects them as the fountains of inherita bert, 
blood: and therefore in order to aſcertain the collateral te oth 
of John Stiles, it is in the firſt place neceſſary to recur to ents wi 
anceſtors in the firſt degree; and if they have left any oli hal 
iſſue beſides John, that iſſue will be his heir. On default each ot 
ſuch, we muſt aſcend one ſtep higher to the anceſtors in Meren 
ſecond degree, and then to thoſe in the third, and four ethre: 
and ſo upwards, in infinitum; till fome anceſtors be fou to ea 
who have other iſſue deſcending from them beſides the Nay, ex 
ceaſed, in a parallel or collateral line, From theſe and leſt fon 
tors the heir of John Stiles muſt derive his deſcent; andi til B mn 
ſuch derivation the ſame rules muſt be obſerved, with ref blo 


(u) Numb. c 27, (s) Selden, de ſuce. Ebr. c. 12. (w 
Sid, 193. 1 Lev. 69, 12 M d. 619. | | 
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to ſex, primogeniture, and repreſentation, that have before. 
been laid down with regard to lineal deſcents from the perſon 
of the laſt proprietor. : r 


zur, ſccondly, the heir need not be the neareſt kinſman 
abſolutely, but only ſub modo; that is, he muſt be the neareſt 
kinſman of the ah blood; for, if thꝛre be a much nearer 
kinſman of the half blood, a diſtant kinſman of the whole 
hlood ſhall be admitted, and the other entirely excluded. 


A KINSMAN of the whole blood is he that is derived, not 
only from the ſame anceſtor, but from the ſame couple of an- 
ceftors. For, as every man's own blood is compounded of the 
bloods of his reſpective anceſtors, he only is properly of the 
whole or entire blood with another, who hath (ſo far as the 
difance of degrees will permit) all the ſame ingredients in the 
compoſition of his blood that the other hath. Thus, the blood 
of John Stiles being compoſed of thoſe of Geoffrey Stiles his 
father and Lucy Baker his mother, therefore his brother 
Francis, being deſcended from both the ſame parents, hath 
entirely the ſame blood with John Stiles; or, he is his bro- 
tber of the whole blood. But if, after the death of Geoffrey, 
Lucy Baker the mother marries a ſecond huſband, Lewis 
Gay, and hath iſſue by him; the blood of this iſſue, being 
compounded of the blood of Lucy Baker (it is true) on the one 
part, but that of Lewis Gay (inſtead of Geoffrey Stiles) on 
tie other part, it hath therefore only half the ſame ingredi- 
ats with that of John Stiles : ſo that he is only his brother of 
tie half blood, and for that reaſon they ſhall never inherit to 
ach other, So alſo, if the father has two ſons, A and B, by 
ilferent venters or wives; now theſe two bethren are not 
brethren of the whole blood, and therefore ſhall never inhe- 
it to each other, but the eſtate ſhall rather eſcheat to the lord. 
Nay, even if the father dies, and his lands deſcend to his e]- 
ll lon A, who enters thereon, and dies ſeiſed without iſſue; 
kl B ſhall not be heir to this eſtate, becauſe he is only of the 
lf blood to A, the perſon laſt ſeifed ; but, had A died 

| without 


Wright (y) calls a reaſonable, in the ſtead of an inpaſſbl, 
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without entry, then B might have inherited; not as heir to 
A his half-brother, but as heir to their common father, 
who was the perſon laſt actually feiſed (x). 


Tus total axcluſon of the half blood from the inheritance, 
being almoſt peculiar to our own law, is looked upon as a 


ſtrange hardſhip by ſuch as are unacquainted with the reaſons 
on which it is grounded, But theſe cenſures ariſe from x 


miſapprehenſion of the rule; which is not ſo much to be con. 
ſidered in the light of a rule of deſcent, as of a rule of evi. 
dence; an auxiliary rule, to carry a former into execution, 
And here we muſt again remember, that the great and moſt 
univerſal principle of collateral inheritances being this, that 
an heir to a feudum arti;uianm mult be of the blood of the firſ 
feudatory or purchaſor, that is, derived in a lineal deſcent 
from him; it was originally requiſite, as upon gifts in tail it 
ſtill is, to make out the pedigree of the heir from the firſt done: 
or purchaſor, and to ſhew that ſuch heir was his lineal re. 
preſentative. But when, by length of time. and a long 
courſe of deſcents, it came (in thoſe rude and vnlettered ages) 
to be forgotten who wes really the firſt feudatory or purcha- 


ſor, and thereby the proof of an actual deſcent from hin 


became impoſſible ; then the law ſubſtituted what fir Martin 


proof: for it remits the proof of an actual deſcent from the 


firſt purchaſor; and only requires, in lieu of it, that the 


claimant be next of the whole blood to the per on laſt in pol- 
ſeſſion ; (or derived from the ſame couple of anceſtors) whic 
will probably anſwer the ſame end as if he could trace Ivy 
pedigree in a direct line from the firſt purchaſor. For he whe 
is my kinſman of the whole blood can have no anceſtors be 
yond or higher than the common ſtock, but what are equal 


my anceſtors alſo; and mine are vice verſa his: he theretor 


is very likely to be derived from that unknown anceſtor o 
mine, from whom the inheritance deſcended, But a kinſmat 
of the half blood has but one half of his anceſtors above thi 


common ſtock the ſame as mine; and therefore there 1s me A 


(x) Hale H. C. L. 238. (y) Tenures. 186. 
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ſane probability of that ſtanding requiſite in the law, that he 
be derived from the blood of the firſt purchaſor. de 


To illuſtrate this by example. Let there be John Stiles, Bo 
and Francis, brothers by the ſame father and mother, and ano- 
ther ſon of the fame mother by Lewis Gay a ſecond huſband. * 
Now, if John dies ſeiſed of lands, but it is uncertain whether 
they deſcended to him from his father or mother ; in this caſe 
his brother Francis, of the whole blood, is qualified to be his 
heir; for he is ſure to be in the line of deſcent from the firſt 
purchaſor, whether it were the line of the father or the mother. 
But if Francis ſhould die before John, without iſſue, the mo- 
ther's fon by Lewis Gay (or brother of the half bldod) is utterly 
incapable of being heir ; for he cannot prove his deſcent from 
the firſt purchaſor, who is unknown, nor has he that fair pro- 
bability which the law admits as preſumptive evidence, ſince he 
is to the full as likely not to be deſcended from the line of the 
firſt purchaſor, as to be deſcended ; and therefore the inheri- 
tance ſhall go to the neareſt relation poſſeſſed of this pre- 
ſumptive proof, the whole blood. 


AND, as this is the caſe in feud!s antiquis, where therereal- 
ly did once exiſt a purchaſing anceſtor, who is forgotten; it is 
alſo the caſe in feudis nowis held ut antiquis, where the pur- 
chaſing anceſtor is merely ideal, and never exiſted but only in 
fiction of law. Of this nature are all grants of lands in fee- 
imple at this day, which are inheritable as if they deſcended 
from ſome uncertain indefinite anceſtor, and therefore any of 
the collateral kindred of the real modern purchaſor (and not his 
own offspring only) may inherit them, provided they be of 
the whole blood; for all ſuch are, in judgment of law, likely 
enough to be derived from this indefinite anceſtor : but thoſe 
af the half blood are excluded for want of the ſame probabi- | 
ty. Nor ſhould this be thought hard, that a brother of the } 
purchaſor, though only of the half blood, muſt thus be diſin- 
berited, and a more remote relation of the whole blood ad- 1118 
utted, merely upon a ſuppoſition and fiction of law; ſince it 

is 
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.ndfather and grandmother) one half of John's anceſtors will 


the the anceſtors of his unele : his patruus, or father's + 


ther,derives not his deſcent from John's maternal anceſtors ; 
his avanculus, or mother's brother, from. thoſe in the pa- 
mal line. Here then the ſupply of proof is deficient, and 
no means amounts to a certainty : and, the higher the 
mon ſtock is removed, the more will even the probability 
eaſe. But it muſt be obſerved, that (upon the ſame princi- 
g of calculation) the half blood have always a much leſs 
nce to be deſcended from an unknown indefinite anceſtor 
thedeceaſed, than the whole biood in the ſame degree. As, 
the firſt degree, the whole brother of John Stiles is ſure to 


deſcended from that unknown anceſtor; his half brother 


only an even chance, for half John's anceſtors are not his. 


in the ſecond degree, John's uncle of the whole blood has 


even chance; but the chances are three to one againſt his 
de of the half blood, for three fourths of John's anceſtors 
not his. In like manner, in the third degree, the chances 
only three to one againſt John's great uncle of the whole 
od, but they are ſeven to one againſt his great uncle of the 
f blood, for ſeven eighths of John's anceſtors have no con- 
Kon in blood with him. Therefore the much leſs probabi- 
of the half blood's deſcent from the firſt purchaſor, com- 
fed with that of the whole blood, in the ſeveral degrees, has 
honed a general excluſion of the half blood in all. 


Bur, while I thus illuſtrate the reaſon of excluding the 
f blood in general, I muſt be'impartial enough to own, that, 
ome inſtanees, the practice is carried farther than the prin- 
e upon which it goes will warrant. Particularly, when a 
man of the whole blood in a remoter degree, as the uncle or 
it uncle, is preferred to one of the half blood in a nearer 
ee, as the brother: for the half-brother hath the fame 
ance of being deſcended from the purchaſing anceſtor, as the 


le; and a thrice better chance than the great uncle, or kinſ- 


nthe third degree. It is alſo more eſpecially overſtrained, 
ma man has two ſons by different venters, and the eſtate on 
| | his 
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his death deſcends to him from the eldeſt, ho enters, andd 
without iſſue; in which caſe the younger ſon cannot inks 
this eſtate, becauſe he is not of the whole blood to the laſtp 
prietor. This, it muſt be owned, carries a hardſhip with 
even upon feodal principles: for the rule was introduceds 
to ſupply the proof of a deſcent from the firſt purchaſor; 
here, as this eſtate notoriouſly deſcended from the father,; 
as both the brothers confeſſedly ſprung from him, it is demi 
ſtrable that the half brother muſt be of the blood of the! 
purchaſor, who was either the father or ſome of the father's od tt 
ceſtors. When therefore there is actual demonſtration of iter. 
thing tobe proved, it is hard to exclude a man by a rule HMI 
ſtituted to ſupply that proof when deficient. ; So far az 
inheritance can be evidently traced back, there ſeems no 
of calling in this preſumptive proof, this rule of probab 


cent: 
j the 


nceſs 


to inveſtigate what 1s already certain. Had the elder brot | whi 
indeed been a purchaſor, there would have been no hardſh bred, 
all, for the reaſons already given: or had the frater ute lle, w 
only, or brother by the mother's ſide, been excluded fro dis a 
inheritance which deſcended from the father, it had been hi iſlatu: 
reaſonable. | | or tw 
i: ays in 
INDEEDit is this very inſtance, of excluding a frater prop 
| ſanguineus, or brother by the father's fide, from an i ertain 
ritance which deſcended a patre, that Craig (2) has 1. 1 
out, on which to ground his ſtrictures on the Engliſh uld be 
of half blood. And, really, it ſhauld ſeem, as if the cu be 
of excluding the half blood in Normandy (a) extended ( 
to exclude a frater uterinus, when the inheritance deſce ur ru 
a patre, and vice verſa: and poſsibly in England dat, 
as even with us it remained a doubt, in the time of Mile in 
ton (b), and of Fleta (c), whether the half blood on de iſſue 
father's ſide were excluded from the inheritance wii... 
ginally deſcended from the common father, or only from or only 
as deſcended from the reſpective mothers, and from Mg aceſte 
purchaſed lands. And the rule of law, as laid don L. II 
"ot 
2) J. 2. 7. 18. §. 14. (a) Gr, Couftum, 6.25. (0 n wi 


30. f. 3. (cc) J. 6. c. 1. F. 14. 
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eſcue (d), extends no farther than this Frater. fratri ute- 
u mn ſuccedet in haereditate paterna. It is moreover worthy 
ſervation, that by our law, as it now ſtands, the crown 
ich is the higheſt inheritance in the nation) may deſcend _ 
thehalf blood of the preceding ſovereign (e), ſo as it be the 
bod of the firſt monarch, purchaſor or (in the feodal lan- 
we) conqueror, of the reigning family. Thus it actually 
ideſcend from king Edward the ſixth to queen Mary, and 
m her to queen Elizabeth, who were reſpectively of the half 
od to each other. For, the royal pedigree being always a 

iter of ſufficient notoriety, there 1s no occaſion to call in the 
othis preſumptive rule of evidence, to render probable the 
ſent from the royal ſtock; which was formerly kin g Wil- 
ithe Norman, and is now (by act of parliament) (f) the 
nceſs Sophia of Hanover. Hence alſo it is, that in eſtates- 
| where the pedigree from the firſt donee muſt be ſtrictly 
bred, half blood is no impediment to the deſcent (g): be- 
uſe, when the lineage is clearly made out, there is no need 
this auxiliary proof. How far it might be deſirable for the 
iſlature to give relief, by amending the law of deſcents in 
or two inſtances, and ordaining that the half blood might 
ys inherit, where the eſtate notoriouſly deſcended from its 
proper anceſtor, and, in caſes of new-purchaſed lands or 
certain deſcents, ſhould never be excluded by the whole 
od in a remoter degree: or how far a private inconvenience 
uld be ſubmitted to, rather than a long eſtabliſhed rule 
uld be ſhaken, it is not for me to determine. 


[HE rule then, together with its illuſtration, amounts to 
that, in order to keep the eſtate of John Stiles as nearly as 
lble in the line of his purchaſing anceſtor, it muſt deſcend 
e iſſue of the neareſt couple of anceſtors that have left de- 
ndants behind them; becauſe the deſcendants of one an- 
ir only are not ſo likely to be in the line of that purchaſ- 
aceſtor, as thoſe who deſcended from two. 57 

OL, II. L Bur 


() De land. LL, Angl. 8. (e) Plowd. 245. Co. Litt. 16, 
It Will, III. c. 2. (8) Litt. §. 14, 15. 
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degrees) all equally entitled to call themſelves the next ki 
dred of the whole blood to John Stiles. To which theref 
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Bur here another difficulty ariſes. In the ſecond, thi 
fourth, and every ſuperior degree, every man has many cow 
of anceſtors, increaſing according to the diſtances in 2 geom 
trical progreſſion upwards (h), the deſcendants of all which 
ſpective couples are (repreſentatively) related to him in 
ſame degree. Thus in the ſecond degree, the iſſue of Geg 
and Cecilia Stiles, and of Andrew and Eſther Baker, the t 
grandſires and grandmothers of John Stiles, are each in 
ſame degree of propinguity, in the third degree, the reſpedi 
iſſues of Walter and Chriſtian Stiles, of Luke and Fray 
Kempe, of Herbert and Hannah Baker, and of James ; loes n. 
Emma Thorpe, are (upon the extinction of the two inf 


of theſe anceſtors muſt we firſt reſort, in order to find out Wh! the 
ſcendants to be preferably called to the inheritance? Ip; 
ſwer to this, and to avoid the confuſion and uncertzul ers ne 
that might ariſe between the ſeveral ſtocks, wherein th ext re 
chaſing anceſtor may be ſought tor, 
oy virt 
cal de 
udged 
be laſt 
om th 
om t! 
d the! 
lowed 
o the n 
ner, an 
de moſt 
rchaſ 
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VII. Tax ſeventh and laſt rule or canon is, that in co 
teral inheritances the male ſtocks ſhall be preferred to 
female; (that is, kindred derived from the blood of the n 
anceſtors ſhall be admitted before thoſe from the blood 
the female) unleſs where the lands have, in fact, deſcend 
from a female. 


T us the relations on the father's ſide are admitted in: 
nitum, before thoſe on the mother's fide are admitted at all 
and the relations of the father's father, before thoſe of the 
ther's mother; and ſo on. And in this the Engliſh lav i 
ſingular, but warranted by the examples of the Hebren 
Athenian laws, as ſtated by Selden (&) and Petit (1); tha 
among the Greeks, in the time of Heſiod (m), when a1 
died without wife or children, a all his kindred heres 


h) Se Litt. k) De ſauce. In 
e. I TR PRA . " af 00 — 696, 
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gtinRion) divided his eſtate among them. It is likewiſe 
ranted by the examples of the Roman laws; wherein 
be auth or relations by the father,: were preferred to the 
dena, or relations by the mother, till the edi of the em 
wor Juſtinian (n) aboliſhed all diſtinction between them. 
tis alſo conformable to the cuſtomary law of Norman- 
jy (0), which indeed in moſt reſpects agrees with our Eng- 
lin law of internen 


How EVE k, I am Aaales e think , chat this rule fe our law 
hes not owe its immediate original to any view of conformity 
thoſewhich I have juſt now mentioned; but was eſtabliſhed 
order to effectuate and carry into execution the fifth rule or 
zon before laid down; that every heir muſt be of the blood 
p the firſt purchaſor. For, when ſuch firſt purchafor was not 
ally to be diſcavered, after a long courſe of deſcents, the law- 
ers not only endeavoured to inveſtigate him, by taking the 
ext relation of the whole blood to the perſon laſt in pofſeffion ; ; 
ut alſo, confidering that a preference had been given to males 
by virtue of the ſecond canon) through the whole courſe of li- 
al deſcent from the firſt purchaſor to the preſent time, they 
aged it more likely that the lands ſhould have deſcended to 
be laſt tenant from his male than from his female anceſtors ; 
om the father (for inſtance) rather than from the mother: 
om the father's father, rather than the father's mother: 
nd therefore they hunted back the inheritance (if I may be 
lowed the expreſſion) through the male line, and gave it 
d the next relations on the ſide of the father, the father's fa- 
der, and ſo upwards ; imagining with reaſon that this was 
rnoſt probable way of continuing it in the line of the firſt 
rchafor. A conduct much more rational than the pre- 
rence of the agnati by the Roman laws: which, as they 
ve no advantage to the males in the firſt inſtance or dire& 
peal ſucceſſion, had no reaſon for preferring them in the 
aulyerſe collateral one; upon which account this preference 
af very wiſely aboliſhed by Juſtinian. 
L 2 THAT 


(n) Now, 118. (2) Gr. Couſtom. c. 28. 
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THAT, this was the true foundation of the preference oft 
agnati or male ſtocks, in our law, will farther appear, if 
conſider, that, whenever the lands havenotoriouſly deſcends 
to a man from his mother's ſide, this rule is totally reverſy 
and no relation of his by the father's ſide, as ſuch, caneyer! 
admitted to them; becauſe he cannot poſſibly be of the blood; 
the firſt purchaſor. And fo, e converſo, if the lands deſcends 
from the father's fide, no relation of the mother, as ſuc 

ſhall ever inherit. So alſo, if they in fact deſcended to Joi 
Stiles from his father's mother Cecilia Kempe; here not ol 
the blood of Lucy Baker his mother, but alſo of George stil 
his father's father, is perpetually excluded. And, in like mar 
ner, if they be known to have deſcended from Frances Hollan 
the mother of Cecilia Kempe, the line not only of Lucy Bake 
and of George Stiles, but alſo of Luke Kempe, the father 
Cecilia, is excluded. Whereas when the ſide from which the 
deſcended is forgotten, or never known, (as in the caſe of 
eſtate newly purchaſed to be holden wt feudum antiguum) he 
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the right of inheritance firſt runs up all the father's fide, vii ¶ on f 
a preference to the male ſtocks in every inſtance ; and, i * 
finds no heirs there, it then, and then only, reſorts tot Mt Fra 
mother's ſide ; leaving no place untried, in order to find hei iſſue 
that may by poſſibility be derived from the original pul... 
chaſor. The greateſt probability of finding ſuch was ama. hen! 
thoſe deſcended from the male anceſtors ; but, upon fault: Alice. 
of iſſue there, they may poſſibly be found among thoſe i: in. 
rived from the females. | ſpect b 
: e iſſue 
THis I take to be the true reaſon of the conſtant prefer ral! 
of the agnatic ſucceſſion, or iſſue derived from the male ane ,, 
tors, thro” all the ſtages of collateral inheritance ; as the Mr: (no 
lity for perſonal ſervice was the reaſon for preferring the mai rel in 
at firſt in the direct lineal ſucceſſion, We ſee clearly, that if mai: of f 
had been perpetually admitted. in utter excluſion of female: its of 
tracing the inheritance back through the male line of ancela on n t 


muſt at laſt have inevitablybrought us up to the firſt 28 


ä F 
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it, as males have not been perpetually admitted, but only 
mrally preferred; as females have not been utterly excluded, 
MW. only generally poſtponed to males; the tracing the inhe- 
uce up through the male ſtocks will not give us abſolute 
monſtration, but only a ſtrong probability, of arriving at 
firſt purchaſor ; which, joined with the other probability, 
the wholeneſs or entirety of blood, will fall little ſhort of 


certainty, 


BzrorE we conclude this branch of our enguiries, it may 
the amiſs to exemplify theſe rules by a ſhort ſketch of the 
nner in which we muſt ſearch for the heir of a perſon, as 
br Stiles, who dies ſeiſed of land which he acquired, and 

hich therefore he held as a feud of indefinite antiquity” 


* 


Is the firſt place ſucceeds the eldeſt ſon, Matthew Stiles, 
his iſſue ; (no. 1.)-—if his line be extin&, then Gilbert 
les and the other ſons, reſpectively, in order of birth, or 
ir ifue : (no. 2.).--in default of theſe, all the daughters 
gether, Margaret and Charlotte Stiles, or their iſſue (no. 3.) 
On failure of the deſcents of John Stiles himſelf, the iſſue - 

Wo Geoffrey and Lucy Stiles, his parents, is called in: wiz. . 
it Francis Stiles, the elder brother of the whole blood, or 
iſſue : (no. 4.)---then Oliver Stiles, and the other whole 
Wothers reſpectively, in order of birth, or their iſſue; (no. 5. 
men the ſiſt ers of the whole blood all together, Bridget 
KAlice Stiles, or their iſſue, (no. 6.)---In default of theſe, _ 
eiue of George and Cecilia Stiles, his father's parents; 
pet being ſtill had to their age and ſex : (no. 7.)- then 
ſue of Walter and Chriſtian Stiles, the parents of his 
ternal grandfather : (no. 8.)---then the iſſue of Richard 
Anne Stiles, the parents of his paternal grandfather's fa- 
r: (0. 9.)---and ſo on in the paternal grandfather's pa- 
nal line, or blood of Walter Stiles, in infinitum. In de- 
of theſe, the iſſue of William and Jane Smith, the pa- 
Mts of his paternal grandfather's mother: (no. 10.)---and 
on in the paternal grandfather's maternal line, or blood of 
1 5 Chriſtian 


{p) See the table of deſcents annexed, 
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Chriſtian Smith, in 7{f6itum ; till both the immediate bios 1 
of George Stiles, the paternal grandfather, are ſpent. Te 
we muſt refort to the iſſue of Luke and Frances Kempe, d 
parents of John Styles's paternal grandmother (no. 1) i: 
then the iffue of Thomas and Sarah Kempe, the parent ML). i 
his paternal grandmother's father: (no. 12.)---and o on 
the paternal grandmother's paternal line, or blood of Lu aul 
Kempe, in infinitum.---In default of which, we muſt call MW: 
the iſſue of Charles and Mary Holland, the parents of h 
paternal grandmother's mother: (no. 13.) - and fo on in Mint r. 
paternal grandmother's maternal line, or blood of Franc eence 
Holland, in infinttum; till both the immediate bloods of Cec ropoſe 
lia Kempe, the paternal grandmother, are alſo ſpent. When to c 
by the paternal blood of. Jobn Stiles entirely failing, recourit; m 
muſt then, and not before, be had to his maternal relation ne, w 
or the blood of the Bakers, (no. 14, 1 f, 16,) Willis's, (no. bon t 
Thorpes, (no. 18, 19.) and Whites, (no. 20.) in the Ha 
regular ſucceſſive order as in the paternal line. v reſp 


| | . ght al 
THe ſtudent ſhould however be informed, that the cl; 4 to 
no. 10, would be poſtponed to no. 11, in conſequence of tif....c. 
doctrine laid down, arguendo, by juſtice Manwoode, in tl fir Ed 
caſe cf Clere and Brooke (q): from whence it is adopted. es) 
lord Bacon (r), and fir Matthew Hale (s). And yet, nt inher 
withſtanding theſe reſpectable authorities, the compiler of tiff, the 
table hath ventured to give the preference therein to no. . an 
before no. 11, for the following reaſons : 1. Becauſe this poi od of 
was not the principal queſtion in the caſe of Clere and Broo 
but the Jaw concerning it is delivered obiter only, and in 
courſe of argument, by juſtice Manwoode ; though aft 
wards ſaid to be confirmed by the three other juſtices in ſep 
rate, extrajudicial, conferences with the reporter. 2. Beca 
the chief juſtice, ſir James Dyer, in reporting the reſolut 
of the court in what ſeems to be the ſame caſe (t), takes] 
notice of this doctrine. 3. Becauſe it appears, from Plowdd 


report, that very many gentlemen of the law were * 
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q) Plowd. 450. (tr) Elem, c. 1. Gee 
240. 244. (t) Dyer. 314. 25 
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e table; and deſtroys all that conſtant preference of the 
ile flocks in the law of inheritance, for which an additional 


aſon is before given, beſides the mere dignity of blood. 5. 


cauſe it introduces all that uncertainty and contradiction, 
ich is pointed out by an ingenious author (u); and eſta- 
likes 2 collateral doctrine, incompatible with the principal 
int reſolved in the caſe of Clere and Brooke, viz. the pre- 
rence of no. 11 to no. 14. And, though that learned writer 
poſes to reſcind the principal point then reſolved, in or- 
r to clear this difficulty; it is apprehended, that the diffi- 
ty may be better cleared, by rejecting the collateral doc- 
ne, which was never yet reſolved at all. 6. Becauſe by the 


id Hale, (viz. that in any degree, paramount the firſt, the 
" reſpeteth proximity, and not dignity of blood) no. 18 
cht alſo to be preferred to no. 16; which is directly con- 
y to the eighth rule laid down by Hale himſelf (w). 7. 
cauſe this poſition ſeems to contradict the allowed doctrine 
ir Edward Coke (x); who lays it down (under different 
es) that the blood of the Kemps (alias Sandies) ſhall 
inherit till the blood of the Stiles's (alias Fairfields) fail. 
the blood of the Stiles's does certainly not fail, till-both 


od of the Kempes) ought not to inherit till then. 8. Be- 
ſein the caſe, Mich. 12 Edw. IV. 14 (y) much relied on 
that of Clerke and Brooke) it is laid down as a rule, that 
lay, que doit inheriter al pere, doit inheriter al fits,” And 
ir Matthew Hale (z) ſays, « that though the law ex- 
ludes the father from inheriting, yet it ſubſtitutes and di- 
es the deſcent, as it ſhould have been, had the father 
erited.” Now it is ſettled, by the reſolution in Clere 
Brooke, that no. 10 ſhould have inherited to Geoffrey 


7 of inheritances, 2d edit. pag. 30. 38. 61, 62. 66. 
1.0L. 247. (x) Co. Litt. 12. Hawk. abr. in lac. (y) Fitz. 
lit. arfrent. 2. Bro, Abe. tit, diſcent. 2. (2) Hiſt. C. L. 243. 


44 this poſition of juſtice Manwoode. 4. Becauſe the poſi- | 
n it{elf deſtroys the otherwiſe entire and regular ſymme- 
al our legal courſe of deſcents, as is manifeſt by inſpeting 


on that is given for this doctrine, in Plowden, Bacon, 


-9 and no. 10 are extinct. Wherefore no. 11 (being the 
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| alſo to be preferred in inheriting to Jahn Stiles, the ſon. 


F poſſible ſucceſſion. And farther, if it can be ſhewn to hai 


would ſucceed to John Stiles, and not to each other: al 
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Stiles, the father, before no. 11; and therefore no. 10 oud 


In caſe John Stiles was not himſelf the purchaſor, but t 
eſtate in fact came to him by deſcent from his father, moths 
or any higher anceſtor, there is this difference, that the bla 
of that line of anceſtors, from which it did not deſcend, d 
never inherit. Thus, if it deſcended from Geoffrey Sil 
the father, the blood of Lucy Baker, the mother, is perpe 
ally excluded: and fo, vice verſa, if it deſcended from Lt 
Baker, it cannot deſcend to the blood of Geoffrey dit 
This, in either caſe, cuts off one half of the table from 2 


deſcended from George Stiles, this cuts off three fours 
for now the blood, not only of Lucy Baker, but alſo of d 
cilia Kempe, is excluded. If, laſtly, it deſcended from Wi 
ter Stiles, this narrows the ſucceſſion ſtill more, and cuts, 
{even eighths of the table; for now, neither the blocd 
Lucy Baker, nor of Cecilia Kempe, nor of Chriſtian Sil 
can ever ſucceed to the inheritance. And the like rule u 
hold upon deſcents from any other anceſtors, 


THe ſtudent ſhould bear in mind, that, during this wit 
proceſs, John Stiles is the perſon ſuppoſed to have been | 
actually ſeiſed of the eſtate, For if ever it comes to velt 
any other perſon, as heir to John Stiles, a new order of lt 
ceſſion muſt be obſerved upon the death of ſuch heir; in 
he, by his own ſeiſin, now becomes himſelf an anceſtor! 
flipes, and muſt be put in the place of John Stiles, Thth 
gures therefore denote the order, in which the ſeveral clal 


before we ſearch for an heir in any of the higher figures 
no. 8) we muſt be firſt aſſured that all the lower claſſes(i 
no. 1 to 7) were extinct, at John Stiſes's deceaſe. 
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EL tenfive ſenſe, is thus defined by Littleton (a); the poſ- 
on of lands and tenements, which a man hath by his own 
| or agreement, and not by deſcent from any of his anceſtors 


top by right of blood, and includes every other method of 
ming to an eſtate, but merely that by inheritance; wherein 


bent, but by the fingle operation of law (b). 


Wn, is applied only to ſuch acquiſitions of land, as are ob- 
laned by way of bargain and ſale, for money, or ſome other 
Rluable conſideration. But this falls far ſhort of the legal 
tka of purchaſe : for, if I give land freely to another, he is 
Abe eye of the law a purchaſor (c); and falls within Lit- 
Itton's definition, for he comes to the eſtate by his own 
Weement, that is, he conſents to the gift. A man who has 
W father's eſtate ſettled upon him in tail, before he is born, 
balſa purchaſor; for he takes quite another eſtate than the 
of deſcents would have given him. Nay even if the an- 
Rt deviſes his eſtate to his heir at law by will, with other 
Witations or in any other ſhape than the courſe of deſcents 
ald direct, ſuch heir ſhall take by purchaſe (d). But if a 
. ſeiſed in fee, deviſes his whole eſtate to his heir at law, 
Pat the heir takes neither a greater nor a leſs eſtate by the 


- N deviſe 


* 
- 


En, (b) Cc, Litt, 12. - (e) Id. (6) Lord Raym. 


TITLE BY PURCHASE, AND FIRST BY ESCHEAT. 


— 1 Ie en ys As os As a HAN 8 —̃ 


DURCHASE, perguifitio, taken in its largeſt and moſt en- 


wkindred. In this caſe it is contradiſtinguiſhed from acquiſi- 
lt title is veſted in a perſon, not by his own act or agree- 


bPuscnasst, indeed, in its vulgar and confined accepta- 


vedſts in the anceſtor himſelf: and the word ©« heirs in t 
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edviſe than he would have done without it, he ſhall be 2 
judged to take by deſcent (e), even though it be charged wi 
incumbrances (f), for the benefit; of the creditors, a1 
others, who have demands on the eſtate of the anteſtor. I 
remainder be limited to the heirs of Sempronius, here Se 
pronius himſelf takes nothing; but, if he dies during 
continuance of the particzlar eftate, his heirs ſhall take 
purchaſors (g). But, if an eftate be made to A for life, 
mainder to his right heirs in fee, his heirs ſhall take by d 
. ſcent: for it is an antient rule of law, that wherever the :Mhr: : 
ceſtor takes an eſtate for life, the heir cannot by the ſan o, 
conveyance take an eſtate in fee by deſcent (h). And if Aer 
before entry, ſtill his heir ſhall take by deſcent, and not 
purchaſe ; for, where the heir takes any thing that mig 
have veſted in the anceſtor, he takes by way of deſcent (iſ c. 
The anceſtor, during his life, beareth in himſelf all! 
heirs (k); and therefore, when once he is or might ha 
been ſeiſed of the land, the inheritance ſo limited to his bei 
Rate | 
vo pe 
pher1! 
gene 
or, w 
feud 
the 


ut 7 
heret 


caſe is not eſteemed a word of purchaſe, but a word of l 
tation, enuring ſo as to enereaſe the eſtate of the ancel 
from a tenancy for life to a fee-frmple. And, had it be 
otherwiſe, had the heir (who is uncertain till the death off 
anceſtor) been allowed to take as a purchaſor originally 1 
minated in the deed, as muſt have been the cũſe if the 
mainder had been expreſsly limited to Matthew or Thom 
by name; then, in the times of ſtrict feodal tenure, the lt 
would have been defrauded by ſack a limitation of the f j 
of his ſigniory, ariſing from a deſcent to the heir. 


WHAT we call purchaſe, perquifitis, the feudiſts 
conqueſt, cnquaefius, or conquifiti (I): both denoting f 
means ef acquiring an eſtate out of the eommon courſe of 
heritance. And this is ſtill the proper phraſe in the la 
Scotland (m); às it was among the Norman juriſts, # me 0 


(e) 1 Roll. Abr. 626. (f) Salk, 241. Lord Raym. | 
(g) 1 Roll. Abr. 627. (h) 1 Rep. 104. 2 Lev. 60, . | 
334. {') 1 Rep. 98. (k) Co. Litt, 23. ()) Crag. 1 
10. $9.18. (m) Dalrymple of feuds, 210, 


F . 
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el the firſt purchaſor (that is, he who firſt brought the 
bite into the family which at preſent owns it) the conqueror 
t anquerenr (n). Which ſeems to be all that was meant 
the appellation which was given to William the Norman, 
en his manner of aſcending the throne of England was, in 
« oun and his ſucceſſors charters, and by the hiſtorians of 
times, entitled conguaeſtus, and himſelf conquaeſtor or 
tor (o); ſignifying that he was the firſt of his family 
ho acquired the crown of England, and from whom there- 
re all future claims by deſcent muſt be derived: though 
ow, from our diſuſe of the feodal ſenſe of the word, toge- 
er with the reflection on his forcible method of acquiſition, 
tare apt to annex the idea of victory to the name of congueft 
mnguifition z a title which, however juſt with regard to the 
te crown, the conqueror never pretended with regard to the 
ahn of England; nor, in fact, ever had (p). 


Tar difference in effect, between the acquiſition of an 

ate by deſcent and by purchaſe, conſiſts principally in theſe 
o points: 1. That by purchaſe the eſtate acquires a new 
heritable quality, and is deſcendible to the owner's blood 
general, and not the blood only of ſome particular anceſtor. 
or, when a man takes an eſtate by purchaſe, he takes it not 
ſeudum paternum or maternum, which would deſcend only 
the heirs by the father's or the mother's ſide : but he takes 
ut feudum antiquum, as a feud of indefinite antiquity ; 

hereby it becomes inheritable to his heirs general, firſt of 
e paternal, and then of the maternal line (q). 2. An eſtate 
en by purchaſe will not make the heir anſwerable for the 

d of the anceſtor, as an eſtate by deſcent will. For, if the 
ceſtor by any deed, obligation, covenant, or the like, 
ndeth himſelf and his heirs, and dieth; this deed, obhga- 
on, or covenant, ſhall be binding upon the heir, ſo far forth 
Wy as ke had any eſtate of inheritance veſted in kim (or in 
me otner in truſt for him) (r) by deſcent from that anceſtor, 
| | ſuſficient 


(n) Gr Couftern, Gleff, c. 25. pag. 40. (o) Spelm. C. 145. 
» beck I. ch. 3. (q) See P22» 236, | | (r) Stat, 29 
1 . 3. . 
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ſufficient to anſwer the charge (s); whether he remains 
poſſeſſion, or hath aliened it before action brought (t): whi 
ſufficient eſtate is in law called ts; from the French work 
aſſeæ, enough (u). Therefore if a man covenants, for hi 
ſelf and his heirs, to keep my hœuſe in repair, Ican then (at 
then only) compel his heir to perform this covenant, when 
had an eſtate ſufficient for this purpoſe, or aſſets, by deſce 
from the covenantor : for though the covenant deſcends to tl 
heir, wicther he inherits any eſtate or no, it lies dorman 
and is not compulſory, until he has aſſets by deſcent (v). 


Tus is the legal ſignification of the word perquiſitio, 
purchaſe; and in this ſenſe it includes the five following m 
thods of acquiring a title to eſtates: 1. Eſcheat. 2. Occ 
pancy. 3. Preſcription. 4. Forfeiture. 5. Alienation, ( wry 
all theſe in their order. 


I. ESCHEAT, we may remember (w) was one of Hs + 
fruits and conſequences of feodal tenure. The word itſelf purcl 
originally French or Norman (x). In which language it fi 
nifies chance or accident; and with us denotes an obſtrutig 
of the courſe of deſcent, and a conſequent determination of i 
tenure by ſome unforeſeen contingency : in which caſe Hug! 
land naturally reſults back, by a kind of reverſion, to gef 
original grantor or lord of the fee (y). 


ESCHEAT therefore being a title frequently veſted in the lo 
by inheritance, as being the fruit of a ſigniory to which he 
entitled by deſcent, (for which reaſon the lands eſcheating ſhi 
attend the ſigniory, and be inheritable by ſuch only of his ha 


as are capable of inheriting the other) (z) it may ſeem in ſuch tho 
ſes to fall more properly under the former general head of | 
quiring title toeſtates, viz. by deſcent, (being veſted in hin 
| Tri 
| | 4 8 35 Itdies 
( 3 P, We. 777. ([t) Stat. 3 & 4 W. & M. c. 14. 
Finch. law. 119. (v) Finch, Rep. 86. () See pag. 
(x) Eſchet or echet, formed from the verb eſchoir or ec heir, 1 


happen. (y) 1 Feud. 86, Co. Litt. 13. 


(z) Co, Li 
13. | 


15. 
o claw, and not by his own act or agreement) than under 
h jepreſent, by purchaſe. But it muſt be remembered that, in 
r to complete this title by eſcheat, it is neceſſary that the 
id perform an act of his own, by entering on the lands and 
ments ſo eſcheated, or ſuing out a writ of eſcheat (a): on 
ure of which, or by doing any act that amounts to an im- 
waiver of his right, as by accepting homage or rent of a 
ger who uſurps the poſſeſſion, his title by eſcheat is barred 


{of deſcents themſelves, in which an entry or other ſeiſin 
required in order to make a complete title; and therefore 


rinaccurate : for as eſcheats muſt follow the nature of the 
wory to which they belong, they may veſt by either purchaſe 
decent, according as the ſigniory is veſted. And, though 
Edward Coke conſiders the lord by eſcheat as in ſome re- 
s the aſſignee of the laſt tenant (c), and therefore taking 
_ yet, on the other hand, the lord is more ffe- 


p by deſcent in a kind of caducary ſucceſſion 


x law of eſcheats is founded upon ths fingle principle, 
the blood of the perſon laſt ſeiſed in fee- ſimple is, by ſome 
ns or other, utterly extin& and gone; and, ſince none can 
rt his eſtate but ſuch as are of his blood and conſangui- 
tfollows as a regular conſequence, that when ſuch blood 
tint, the inheritance itſelf muſt fail; the land muſt be- 
what the feodal writers denominate f udum apertum ; 
muſt reſult back again to the lord of the fee, by whom, 
} thoſe whoſe eſtate he hath, it was given. | 


—  — — 


CHEATS arefrequently divided into thoſe propter defectum 
mand thoſe propter delictum tenentis : the one ſort, if the 
dies without heirs ; the 221 if his Wine be attainted (d). 

But 


Bro, Abr. fit. eſcheat. 26. (b) Jbid. tit. acceptance. 28. 
tt, 268. (e) 1 Inſt. 216. (d) Co. Litt. 13, 95 
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), It is therefore in ſome reſpect a title acquired by his 
n act, as well as by act of law. Indeed this may alſo be 


(diſtribution by our legal writers ſeems in this reſpe& ra- 


tly conſidered as being ultimus haeres, and therefore ta- 


2 * e 4 as = 4 
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But both theſe ſpecies may well be comprehended unde; 
firſt denomination only; for he that is attainted fuffers an, 
tinction of his blood, as well as he that dies without relatis 
The mheritable quality is expunged in one inſtance, and 
pires in the other; or, as the doctrine of eſcheats is very fu 
exprefled in Fleta (e), “ dominus cepitalis feodi loco han 
ce habetur, quoties per deſectum wel delictum extinguitur ſank 
et ft j 


ESCHEATS therefore ariſmg merely upon the deficienc 
the blood, whereby the deſcent is impeded, their doch 
will be better illuſtrated by conſidering the feveral « 
where:n hereditary blood may be deficient, than by any ot 
method whatſoever. 


1, 2, 3. THe firft three caſes, wherein inheritable bloc 

wanting, may be collected from the rules of deſcent laid de 
and explained in the preceding chapter, and therefore! 
need very little illuſtration or comment. Furſt, when the 
nant dies without any relations on the part of any of his 
ceſtors : ſecondly, when he dies without any relations on 
part of the anceſtors from whom his eſtate deſcended : thin 
when he dies without any relations of the whole bloed. 
two of theſe caſes the blood of the firſt purchaſor is certugſh, - 
in the other it is probably, at an end; and therefore in 4 
them the law directs, that the land ſhall eſcheat to the lor 
the fee: for the lord would be manifeſtly prejudiced, it, 0 
trary to the inherent condition tacitly annexed to all fa 
any perſon ſhould be ſuffered to ſucceed to lands, who 1s 
of the blood of the firſt feudatory, to whom for his peri 
merit the eſtate is ſuppoſed to have been granted. 


4. A-MONSTER, which hath not the ſhape of mankind, 
in any part evidently bears the reſemblance of the brute 
tion, hath no inheritable blood, and cannot be heir to any 
albeit, it be brought forth in marriage ; but, W 


(e) J. 6. c. 1. 


ine 


3 247 
be heir (f). This is a very antient rule in the law of Eng- 
f(g): and its reaſon is too obvious, and too ſhocking, to 
zminute diſcuſſion. The Roman law agres with our owt 
ucluding ſuch births from ſucceſſions (h): yet accounts 
m, however, children in ſome reſpects, where the parents, 
vt leaſt the father, could reap any advantage thereby (i); 


fortune, rather than the fault, of that parent. But our 
will not admit a birth of this kind to be ſuch an iſſue, 
ball entitle the huſband to be tenant by the curteſy (Kk); 
wſe it is not capable of inheriting. And therefore, if 


land ſhall eſcheat to the lord. 


BASTARDS are incapable of being heirs. Baſtards by 
law, are ſuch children as are not born either in law- 
wedlock, or within a competent time after its determi- 
on (l). Such are held to be nullius filiz, the fons of no- 
1; for the maxim of law is, qui ex damnato coitu naſeun- 
inter liberos non computantur (m). Being thus the ſons 
obody, they have no blood in them, at leaſt no inheri- 
blood; conſequently, none of the blood of the firſt 
haſor : and therefore, if there be no other claimant than 
illegitimate children, the land fhall eſcheat to the lord 
The civil law differs from ours m this point, and 
's 2 baſtard to ſucceed to an inheritance, if after its 
i the mother was married to the father (o): and alſo, if 
titer had no lawful wife or child, then, even if the con- 
ie was never married to the father, yet ſhe and her baſ- 
| tard 
) Co. Litt. 7. 8. (g) Nui contra fer mam humani generi: con- 
nore procreantur, by. mulier monſtreſum vel prodigioſum 
It, inter liberes non computentur. Partus tamen, cui nature al- 
lun addiderit wel diminuerit, ut fi ſex vel tantam qudtior 
s Pebuerit, bene debet inter liber os connumereri : et, fi mem- 
int in utilia aut tortuoſa, non tamen d partus monſtrojus. 
an. J. 1. c. 6. & J. 8. tr. 5. c. 30. (h) If. 1. f. 14. (i) F/. 
5. 138. Paul. 4. ſent. 9. 9. 63. (K) Co. Litt. 29. (1) See 
_ 16. (m) Co, Litt, 8, (n) Finch. law. 117. (o) Now. 


ity in any part of its body, yet if it hath human ſhape, it 


the jus trius liberorum, and the like) eſteeming them the 


e appears no other heir than ſuch a prodigious birth, 


230, OE Y TO na. + ” bt. add... arts. abs 
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tard ſon were admitted each to one twelfth of the W * 
ance (p): and a baſtard was likewiſe capable of ſueceei Ast 
the whole of his mother's eſtate, although ſhe wa n 
married ; the mother being ſufficientiy certain, though eral | 
father is not(q). But our law, in favour of mama an. 
leſs indulgent to baſtards. 2n0 

THERE is indeed one inſtance, in which our law has ft f g 


them ſome little regard; and that is uſually termed the 
of baſtard eigne and mulier puiſus. This happens whenan 
has a baſtard ſon, and afterwards marries the mother, an 
her has a legitimate fon, who in the language of the lu 
called a mulier, or, as Glanvil (r) expreſſes it in his Lf 
filius mulieratus; the woman before marriage being conculi 
and afterwards ulier. Now here the eldeſt fon is baſtard 
baſtard eigne ; and younger ſon is legitimate, or mulier pul 
If then the father dies, and the baftard eignè enters upon o ow 
land, and enjoys it to his death, and dies ſeiſed thereof, whe 
by the inheritance deſcends to his iſſue; in this caſe the ꝝ 
puifue, and all other heirs, (though minors, feme-coverts 
under any incapacity whatſoever) are totally barred of t 
right (s). And this, 1. As a puniſhment on the ler for 
negligence, in not entering during the baſtard's life, anden 
ing him. 2. Becauſe the law will not ſuffer a man to be! 
tardized after his death, who entered as heir and died {ei 
and fo paſſed for legitimate i in his life-tume. 3. Becauſe 
eanon law (following the civil) did allow ſuch bafardeigt 
be legitimate, on the ſubſequent marriage of his mother: 
therefore the laws of England (though they would not a 
either the civil or canon law to rule the inheritances oft 
kingdom, yet) paid ſuch a regard to a perſon thus peculi 
circumſtanced, that, after the land had deſcended to his i 
they would not unravel the matter again, and ſuffer hisel 
to be ſhaken. But this indulgence was ſhewn to'no other 
of baſtard ; for, if the mother was never married to 
father, ſuch baſtard could have no colourable title at all 
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(p). Bid. c. 12. (q) Ced. 6. 37. 8. 609 eb ll 8 
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As baſtards cannot be heirs themſelves, fo neither can they 
e any heirs but thoſe of their own bodies. For, as all col- 
ml kindred conſiſts in being derived from the ſame com- 
anceſtor, and as a baſtard has no legal anceſtors, he can 
no collateral kindred ; and, conſequently, can have no 
pl heirs, but ſuch as claim by a lineal deſcent from him 
. And therefore if a baſtard purchaſes land; and dies 
0 thereof without iſſue, and inteſtate, the land ſhall 
heat to the lord of the fee (u). 


6, ALIENS alſo are incapable of taking by deſcent, or in- 
ting (w) : for they are not allowed to have any inherita- 
blood in them; rather indeed upon a principle of nati- 
mor civil policy, than upon reaſons ſtriétly fecdal. 
tough, if lands had been ſuffered to fall into their hands 
jo owe no allegiance to the crown of England, the deſign 
introducing our feuds, the defence of the kingdom, 
uld have been defeated. Wherefore if a man leaves no 
er relations but aliens, his land ſhall eſcheat to the lord. 


u aliens cannot inherit, ſo far they are on a level with 
ads; but, as they are alſo diſabled to hold by purchaſe 
they are under ſtill greater diſabilities. And, as they 
neither hold by purchaſe, nor by inheritance, it is almoſt 
erfluous to ſay that they can have no heirs, ſince they can 
t nothing for an heir to inherit; but ſo it is expreſsly 
den (y), becauſe they have not in them any inheritable 
od, 


AND farther, if an alien be made a denizen by the king's 
ers patent, and then purchaſes lands, (which the law al- 
s ſuch a one to do) his ſon, born before his denization, 
Il not (by the common law) inherit thoſe lands; but a ſon. 
m afterwards may, even though his elder brother be 
ug; for the father, before denization, had no inheritable 

blood 


MW) Bra. J. 2. c. „ . Litt. 244. (W) Co. Litt. 8. () 
„2. (y) loid 1. Lev. 59. 
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blood to communicate to his eldeſt fon; but by deniz 
it acquires an hereditary quality, which will be tranſin; 
to his ſubſequent poſterity. Yet, if he had been naturg 
by act of parliament, ſuch eldeſt ſon might then have 
herited ; for that cancels all defects, and is allowed to! 
a retrofpeRtive energy, which fimple denization has not 


SIR Edward Coke (a) alſo holds, that if an alien con ce 
into England, and there hath iſſue two ſons, who are the 
natural born ſubje&s; and one of them purchaſes land, 
dies; yet neither of theſe brethren can be heir to the o 
For the commune vinculum, or common ſtock of their 
ſanguinity, is the father; and, as he had no inherit 
blood in him, he could communicate none to his ſons; 
when the ſons can by no poſſibility be heirs to the father 
one of them ſhall not be heir to the other. And this of — 
of his ſeems founded upon ſolid principles of the: 
law; not only from the rule before cited (b), that« 
que droit inberiter al pere, doit inberiter al Ats; but alſ 
cauſe we have ſeen that' the only feodal foundation, 
which newly purchaſed land can poſſibly deſeend to a 
ther, is the ſuppoſition and fiction of law, that it deſee 
from ſome one of his anceſtors : but in this caſe as th 
mediate anceſtor was an alien, from whom it could 


eſcen 
lien 


with 


poſſibility deſcend, this ſhould deſtroy the ſuppoſition, delce 
impede the deſcent, and the land ſhould be inherited , , 
dum ſtricte noc um; that is, by none but the lineal dt a 


dants of the purchaſing brother; and, on failure of 
ſhould eſchezt to the lord of the fee. But this opinio 
been ſince overruled (c): and it is now held for lay 
the ſons of an alien, born here, may inherit to each 
And reaſonably enough upon the whole : for, as (i 
mon purchaſes) the whole of the ſuppoſed deſcent tr 
definitive anceſtors is but fiftitious, the law may as we 


poſe the requiſite anceſtor as ſappoſe the requiſite deſc 


inheri 


e. 
lands 
which 
and 
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(2) Co. Litt. 129. (a) 1 Inſt. 8. (b) See pag. 223 U 
(e) 1. Ventr. 473. 1. Lev. 29. 1 Sid. 193. 
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« alſo enacted, by the ſtatute 11 & 12 W. III. c. 6. 
il perſons, being natural born ſubjects of the king, may 
tand make their titles by deſcent from any of their an- 
lineal or collateral; although their father, or mother, 
her anceſtor, by, from, through, or under whom they 
their pedigrees, were born out of the king's allegiance. 
nconveniences were afterwards apprehended, in caſe per- 
kould thereby gain a future capacity to inherit, who 
ot exiſt at the death of the perfon laſt ſeiſed. As, if 
is the elder brother of John Stiles be an alien, and 
the younger be a natural- born ſubje&t, upon John's 
without ifſue his lands will deſcend to Oliver the 
er brother: now, if afterwards Francis hath a child, 
feared that, under the ſtatute of king William, this 
or child might defeat the eſtate of his uncle Oliver. 
fore it is provided, by the ſtatute 25 Geo. II. c. 39. 
right of inheritance ſhall accrue by virtue of the for- 
tute to any perſons whatſoever, unleſs they are in be- 
capable to take as heirs at the death of the perſon laſt 
with an exception however to the caſe, where lands 
end to the daughter of an alien; which daughter 
lien ſuch inheritance to her after-born brother, or di- | 
with her after- born fiſters, according to the uſual rule N 
deſcents by the common law. ü | 


y attainder alſo, for treaſon or other felony, the blood | 
perſon attainted is ſo corrupted, as to be rendered no 1 
inheritable. | 


r care muſt be taken to diſtinguiſh between forfei- 
lands to the king, and this ſpecies of eſcheat to the 
wich, by reaſon of their ſimilitude in ſome circum- 
and becauſe the crown is very frequently the imme- 
d of the fee and thereſore entitled to both, have been 
mtounded together, Forfeiture of lands, and of 
rele the offender poſſeſſed, was the doctrine of the 
| - | old 


(d) See Pag. 208 and 214. 
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old Saxon law (e), as a part of puniſhment for the off: 
and does not at all relate to the feodal ſyſtem, nor is the 
ſequence of any ſigniory or lordſhip paramount (f): but 
ing a prerogative veſted in the crown, was neither ſuper 
nor diminiſhed by the introduction of the Norman ten 
a fruit and conſequence of which eſcheat muſt undouhy 
be reckoned. Eſcheat therefore operates in ſabordin ati 
this more antient and ſuperior law of forfeiture. 


Tux doctrine of eſcheat upon attainder, taken ſingly 
this: that the blood of the tenant, by the commill 
any felony, (under which denomination all treaſons wer 
merly comprized) (g) is corrupted and ſtained, and th 
ginal donation of the feud is thereby determined, it bein 
ways granted to the vaſal on the implied condition of dy 
ne ſe geſſerit. Upon the thorough demonſtration of 
guilt, by legal attainder, the feodal covenant and m 
bond of fealty are held to be broken, the eſtate infantiy 
back from the offender to the lord of the fee, and the 
ritable quality of his blood is extinguiſhed and blotted o 
ever. In this ſituation the law of feodal eſcheat was br, 
into England at the conqueſt; and in general ſuperadd 
the antient law of forfeiture, In conſequence of which, - 
ruption and extinction of hereditary blood, the land of I, ,.... 
lons would immediately reveſt in the lord, but that wy . 
rior law of forfeiture intervenes, and intercepts it in 1 fe. 
ſage; in caſe of treaſon, for ever; in caſe of other | rf 
for only a year and a day, after which time it goes toth ks, 
in a regular courſe of eſcheat (h), as it would have d by: 
the heir of the felon in caſe the feodal tenures hai the 
been introduced. And that this is the true operatq; |... 
genuine hiſtory of eſcheats will moſt evidently appear yet 
this incident to gavelkind lands, (which ſeem to be s th 
Saxon tenure) that they are in no caſe ſubject to eſch 
felony, though they are liable to forfeiture for trealWre i; 

| aſp 
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(r) LL. Aelfred. e. 4. LL Caunt. c. $4. _ (f) 
64 Salk, 's. (8) 3 Inſt. 15 Stat. 25 Edw. III. c. 3 
(h) 2 Laſt, 36. (i) Somner, 53. Wright. Ten. 118. 
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ba conſequence of this doctrine of eſcheat, all lands of 


ace immediately reveſting in the lord, the wife of the 
was liable to loſe her dower, till the ſtatute 1 Edw. 
12, enacted, that albeit any perſon be attainted of 
ion of treaſon, murder, or felony, yet his wife ſhall 


ber dower. But ſhe has not this indulgence where the 


it law of forfeiture operates, for it is expreſſly provided 
e (atute 5 & 6 Edw. VI. c. 11. that the wife of one at- 
of high treaſon ſhall not be endowed at all. 


THERT O we have only ſpoken of eſtates veſted in the 
er at the time of his offence or attainder. And here 
v of forfeiture ſtops 3 but the law of eſcheat purſues the 
fill farther. For, the blood of the tenant being utterly 
pted and extinguiſhed, it follows, not only that all he 
us ſhould eſcheat from him, but alſo that he ſhould be 
able of inheriting any thing for the future, This may 
illuſtrate the diſtinction between forfeiture and eſcheat. 
fore a father be ſeiſed in fee, and the ſon commits. 
and is attainted, and then the father dies: here the 
all eſcheat to the lord; becauſe the ſon, by the cor- 
n of his blood, is incapable to be heir, and there can 
other heir during his life : but nothing ſhall be for- 
o the king, for the ſon never had any intereſt in the 
o forfeit (K). In this caſe the eſcheat operates, and 
forfeiture ; but in the following inſtance the forfei- 


orks, and not the eſcheat. As whe-e a new felony is 


by act of parliament, and it is provided (as is fre- 
the caſe) that it ſhall not extend to corruption of 
here the lands of the felon ſhall not eſcheat to the 
ut yet the profits of them ſhall be forfeited to the king 
35 the offender lives (I). 


RE 13 yet a farther conſequence of the corruption and 
on of hereditary blood, which is this: that the perſon 
attainted 


(&) Co. Litt. 13. () 3 laſt. 47. 
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attaipted ſhall not only be incapable himſelf of inheritin 
tranſmitting his own property by heirſhip, but ſhall ag 
ſtruct thedeſcent of lands or tenements to his poſterity, i 
caſes where they are obliged to derive their title though 
from any remoter anceſtor, The channel, which conveys 
hereditary blood from his anceſtors to him, is not only 
hauſted for the preſent, but totally dammed up and ren 
impervious for the future. This: is a refinement upo 
antient law of feuds, which allowed that the grandſon n 
be heir to his grandfather, though the ſon in the inte 
ate generation was guilty of felony (m). But, by thi 
of England, a man's blood is ſo uniyerfally corrupted þ 
tainder, that his ſons can neither inherit to him nor ti 
other anceſtor (n), at leaſt on the part of their att: 
father. | +; 


Fus corruption of blood cannot be abſolutely remon 
by authority of parliament. The king may excuſe they 
puniſhment of an offender ; but cannot aboliſh the p 
right, which has accrued or may accrue to individual 
conſequence of the criminal's attainder. He may f ti 
forfeiture, in which the intereſt of the crown is alone es it 
cerned : but he cannot wipe away the corruption of þ 
for therein a third perſon hath an intereſt, the lord who chen 
by eſcheat. If therefore a man hath a ſon, and is atta 
and afterwards pardoned by the king; this ſon can ney der, 
herit to his father, or father's anceſtors; becauſe his 
nal blood, being once thoroughly corrupted by his fa 
attainder, muſt continue ſo : but if the ſon had been 
after the pardon, he might inherit; becauſe by the) 
the father is made a new man, and may convey new in 
ble blood to his after-born children (0). 


HEREIN there is however a difference between alien" © 
perſons attainted. Of aliens, who could never by an” 181 
übility be heirs, the law takes no notice: and therefo 


(m) Van. Leeuwen ix 2 Feud, 31. (a) Co. Lit 
(o) Joid. 392. 
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e ſzen, that an alien elder brother ſhall not impede the 

nt to a natural-born younger brother. But in attainders 
ocherwiſe: for if a man hath iſſue a fon, and is attainted, 

| ifterwards pardoned, and then hath iſſue a ſecond ſon, 

lies; here the corruption of blood is not removed from 

{deſt, and therefore he cannot be heir: neither can the 

reſt be heir, for he hath an elder brother living, of 
m the law takes notice, as he once had a poſſibility of 

g heir; and therefore the younger brother ſnall not inhe- 

but the land ſhall eſcheat to the lord: though, had the 

died without iffue in the life of the father, the younger 

born after the pardon might well have inherited, for he 

vo corruption of blood (p). So if a man hath * two 

„ and the elder in the lifetime of the father hath iſſue, ; 
then is attainted and executed, and afterwards the father 
the lands of the father ſhall not deſcend to the younger 
for the iſſue of the elder, which had once a poſſibility to 
rt, ſhall impede the deſcent to the younger, and the land 
eſcheat to the lord (q). Sir Edward Coke in this caſe 
3 (r), that if the anceſtor be attainted, his ſons born 
re the attainder may be heirs to each other; and diſtin- 
es it from the caſe of the ſons of an alien, becauſe in this 
tae blood was inheritable when imparted to them from 
father: but he makes a doubt (upon the ſame principles, 
a are now overruled) (s) whether. ſons, horn after the 
nder, can inherit to each other; for they never had any 
table blood in them. 


it 


tox the whole it appears, that a per fon attainted is nei- 
allowed to retain his former eſtate, nor to inherit any 
tone, nor to tranſmit any inheritance to his iſſue, either 
ditely from himſelf, or mediately through himſelf from 
remoter anceſtor; for his inheritable blood, which is ne- 
y either to hold, to take, or to tranſmit any feodal pro- 
is blotted out, corrupted, and extinguiſhed for ever: 
| Mite of which is, that eſtates, thus impeded in 
deſcent, reſult back and eſcheat to the lord. 1 i 
ä HIS 


=o, Lite: 8, (q) Dyer. 48. (et) Co. Litt. 8. (s) 7 
tC, 35). | | 


nies, created by parliament ſince the reign of Henry 
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Tus corruption of blood, thus ariſing from feodal y 
ciples, but perhaps extended farther than even thoſe pri 
ples will warrant, has been long looked upon as a pecy 
hardſhip : becauſe, the oppreſſive parts of the feodal ten 
being now in general aboliſhed, it ſeems unreaſonable to 
| ſerve one of their moſt inequitable conſequences ; nam 
that the children ſhould not only be reduced to preſent 
verty, (which, however ſeyere, is ſufficiently, juſtified y 
reaſons of public policy) but alſo be laid under future d 
culties of inheritance, on account of the guilt of their 
ceſtors. And therefore in moſt (if not all) of the new 


eighth, it is declared that they ſhall not extend to any co 
tion of blood: and by the ſtatute 7 Ann, c. 21. (the op 
tion of which is poſtponed by the ſtatute 17 Geo. II. c. 
it is enacted, that, after the death of the late preten 
and his ſons, no attainder for treaſon ſhall extend to the 
inheriting any heir, nor the prejudice of any perſon, « 
than the offender himſelf : which proviſions have indeed 
ried the remedy farther, than was required by the hard 
above complained of ; which is only the future obſtru 
of deſcents, where the pedigree happens to be deduced thre 
the blood of an attainted anceſtor. | 


BxeFoRE I conclude this head, of eſcheat, I muſt men 

one ſingular inſtance in which lands held in fee-fimple ar 
liable to eſcheat to the lord, even when their owner is non 
and hath left no heirs to inherit them. And this is the ca 
a corporation: for if that comes by any accident to be d 
ed, the donor or his heirs ſhall have the land again in reyel 
and not the lord by eſcheat: which is perhaps the only int 
where a reverſion can be expectant on a grant in fee-lu 
abſolute. But the law, we are told (t), doth tacitly ant 
condition to every ſuch gift or grant, that if the corpora 
be diſſolved, the donor or grantor ſhall re- enter; for theg 


(t) Co. Litt. 13. 
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the rift or grant faileth. This is indeed founded upon the 
ame principle as the law of eſcheat; the heirs of the do-—- 
being only ſubſtituted inſtead of the chief lord of the fee: 
it was formerly very frequently the caſe in ſubinfeudati- 
u till that practice was reſtrained by the ſtatute of 4 
rer, 13 Edw. I. ſt. 1. to which this very iingular | in- 
nee ſtill in ſome degree remains an exception. | 


TRERE is one more Mcapacity. 10 taking bycdefigns EY 
theing productive of any eſcheat, is not properly reducible . 
this head, and yet muſt not be paſſed over in filenee. It is 
ated by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt 
tall not abjure the errors of his religion by taking the 
ths to the government, and making the declaration againſt 
nubſtantiation, within ſix months after he has attained the 
eof eighteen years, all be incapable of inheriting, or tak - 
p, by deſcent as well as purchaſe, any real eſtates whatſo- 
r; and his next of kin, being a proteſtant, ſnall hold them 
his own uſe till ſuch time as he:comphes with thei terms 
poſed by the act. This incapacity is merely perſonal; it 
kts himſelf only, and does not deſtroythe inkeritable quality 
his blood, fo as to impede the deſcent to others of his kin- 
d. In like manner as, even in the times of popery, one 
o entered into religion and became a monk profeſſed was 
apable of inheriting lands, both in our own (u) and the fe- 
hl law; eo guod deſtit effe miles ſeculi qui Jaetus oft miles 
It; nec beneficium pertinet ad cum qui non debet gerere ofii- 
nw). But yet he was accounted only-ciziHiter nurtuus; 
did not 1mpede the deſcent to others, but the next heir 
s entitled to his or his anceſtor's eſtate. | 


THESE are the ſeveral deficiencies of hereditary blood, re. 
mized by the law of England; which, ſo often as they bap- 
y occaſion land to eſcheat to che 2 Fernen 
I, - 

Vor. II. M | —__*CHAPTER. 


(u) Co, Litt, 132. () 2 Feud. 21. 
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CUAPTER THE SIXTEENTH, 


or TITLE zyY OCCUPANCY, 


— 


OG gc, is the taking poſſeſſion of thoſe thin 
which before belonged to nobody. This, as we hi 
ſeen (a), is the true ground and foundation of all proper 
or of holding thoſe things in ſeveralty, which by the law 
nature, unqualified by that of ſociety, were common to 
mankind. But, when once it was agreed that every thing 


pable of ownerſhip ſhould have an owner, natural reaſonſi . 
geſted, that he who could firſt declare his intention of app 105 
priating any thing to his own uſe, and, in conſequence] m 
ſuch intention, actually took it into poſſeſſion, ſhould there ama 
gain the abſolute property of it; according to that rule ir 
the law of nations, recognized by the laws of Rome (b), Kai. 
nullius eft, id ratione naturali occupanti conceditur. by t 
oe this / 

Tus right of occupancy, ſo far as it concerns real prope hy 
(for of perſonal chattels I am not in this place to ſpeak) hi pop 
been confined by the laws of England within a very na: |. 
compaſs; and was extended only to a ſingle inſtance: name nog 
where a man was tenant pur auter vie, or had an e ma 
granted to himſelf only (without mentioning his heirs) hate 
the life of another man, and died during the life of ci rt. 
vie, or him by whoſe life it was holden: in this caſe he, f paym 


could firſt enter on the land, might lawfully retain poſſefſ 
ſo long as ceſtuy gue wie lived, by right of occupancy. A, 


(a) See pag. 3 & 8. (b) Ff. 41. 1. 3 (e) Co. Litt. 4 


- 
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Tals ſeems to have been recurring to firſt principles, and 
calling in the law of nature to aſcertain the property of the 1 
1nd, when left without a legal owner, For it did not rever ?- 
to the grantor 3 who had parted with all his intereſt, ſo long⁊ẽ 
xcfuy que vie lived: it did not eſcheat to the lord of the fee; 
fr all eſcheats muſt be of the abſolute entire fee, and not of 
ay particular eſtate carved out of it; much leſs of ſo minute 
iremnant as this: it did not belong to the grantee ; for he was 
dead: it did not deſcend to his heirs ; for there were no words 
af inheritancè in the grant: nor could it veſt in his executors 3 
ſor no executors could ſucceed to a freehold, Belonging there- 
fore to nobody, like the haereditas jacens of the Romans, the 
law left it open to be ſeiſed and appropriated by the firſt perſon 
that could enter upon it, during the life of cęſtuy que vie, under 
the name of an occupant. But there was no right of occu- 
pancy allowed, where the king had the reverſion of the lands; 
for the reverſioner hath an equal right with any other man to 
enter upon the vacant poſſeſſion, and where the king's title 
ind a ſubject's concur, the king's ſhall be always preferred: 
inſt the king therefore there could be no prior occupant, 
becauſe nullum tempus occurrit regi (d). And, even in the 
aſe of a ſubject, had the eſtate pur auter wie been granted to 
man and his heirs during the life of cefluy que vie, there the 
heir might, and ſtill may, enter and hold poſſeſſion, and is cal- 
ed in law a ſpecial occupant; as having a ſpecial excluſive right, 
by the terms of the original grant, to enter upon and occupy 
this ſaereditas jacens, during the reſidue of the eſtate granted: 
hough ſome have thought him ſo called with no very great 
popriety (e); and that ſuch eſtate is rather a deſcendible free- 
bold,” But the title of common occupancy is now reduced al- 
nolt to nothing by two ſtatutes ; the one, 29.Car. II. c. 3. which 
matts, that where there is no ſpecial occupant, in whom the 
tate may veſt, the tenant pur auter wie may deviſe it by will, 
Or it ſhall go to the executors and be aſſets in their hands for 
payment of debts: the other that of 14 Geo. II. c. 20. which 

M 2 . enacts, 


1 


(4) Co. Litt. 1. le) Vaugh. 201. 
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enacts, that it ſhall veſt not only in the executors, but Th 
caſe the tenant dies inteſtate, in the adminiſtrators alſo: * 
go in a courſe of diſtribution like a chattel intereſt. 


Bx theſe two ſtatutes the title of common occupancy is ut. 
terly extinct and aboliſhed: though that of /þecial occupancy, 
by the heir at law, continues to this day; ſuch heir being held | 
to ſucceed to the anceſtor's eſtate, not by deſcent, for then he 
og take an eſtate of inheritance, but as an occupant, ſpeci-| 
ally marked out and appointed by the original .grant, The 
doctrine of common occupancy may however be uſefully re- 
membered on the following account, among others: that, as 


by the common law no occupancy could be of incorporeal he- x 

reditaments, as of rents, tithes, advowſons, commons, or the 
like (f), (becauſe, with reſpe& to them, there could be no 
actual entry made, or corporal ſeiſin had; and therefore by | 
the death of the grantee pur auter vie grant of ſuch heredi:M iis 
taments was entirely determined) (g) ſo now, I apprehend, ct: 
notwithſtanding theſe ſtatutes, ſuch grant would be determined bea, 
likewiſe; and the hereditaments would not be deviſable, no mec 
veſt in the executors, nor go in a courſe of diſtribution. For zi! 
the ſtatutes muſt not be conſtrued fo as to create any ne eſtate,¶ vic 
or to keep that alive which by the common law was deter ban! 
mined, and thereby to defer the grantor's reverſion; bu tor « 
merely to diſpoſe of an intereſt in being, to which by h pi 
there was no owner, and which therefore was left open to the ible 
firſt occupant. When there is a reſidue left, the ſtatutes give the « 
it to the executors and adminiſtrators, inſtead of the firſt oc free! 
cupant; but they will not create a reſidue on purpoſe to gi try i. 
it to either. They only meant to provide an appointed in] bee) 
ſtead of a caſual, a certain inſtead of an uncertain, owner, of iver 
lands which before were nobody's ; and thereby to ſupply tui ind 
caſus omiſſus, and render the diſpoſition of law in all reſpet i thou; 
Ours 


uniform: this being the only inſtance wherein a title to are: 


eſtate could ever be acquired by occupancy. 42 
5 | Tus 


(f) Co. Litt, 41. (g) Vaugh, 201. 
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This, I ſay, was the only inſtance ; for I think there can be 
no other caſe deviſed, wherein there is not ſome owner of the 
lud appointed- by the law. In the caſe of a ſole corpora- 
ton, as a parſon of a church, when he dies or reſigns, though 
ere is no.a&ual owner of the land till a ſueceſſor be appointed, 
yet there is a legal, potential ownerſhip, ſubſiſting in contem- 
ation of law z and when the ſucceſſor is appointed, his ap- 
intment ſhall have a retroſpe& and relation backwards, ſo 
5 to entitle him to all the profits from the inſtant that the Va- 
ency commenced, And, in all other inſtances, when the te- 
nant dies inteſtate, and no other owner of the lands is to be 
WF found in the common courſe of deſcents, there the law veſts 
an ownerſhip in the king, or in the ſubordinate lord of the fee, 


e by eſcheat, . 


2 


do alſo in ſome caſes, where the laws of other nations give a 
„icht by occupancy, as in lands newly created, by the riſing 
„(an iſland in a river, or by the alluvion or dereliction of the 
bea; in theſe inſtances the law of England aſſigns them an im- 
mediate owner. For Bracton tells us (h), that if an iſland 
viſe in the niddle of a river, it belongs in common to thoſe 
who have lands on each fide thereof; but if it be nearer to one 
bank than the other, it belongs only to him who is proprie- 
tor of the neareſt ſnore: Which is agreeable to, and probably 
copied from, the civil law (i). Vet this ſeems only to be reaſon- 
able, where- the ſoil- of the river is equally divided between 
the owners of the oppoſite ſhores : for if the whole ſoil is the 
freehold of any one man, as it muſt he whenever a ſeveral fiſh- 
ry is claimed (E), there it ſeems juſt (and ſo is the vſual prac- 
te) that the eyotts or little iſlands, ariſing in any part of the 
mer, ſhalt be the property of him who owneth the pifcary 
ad the foil, However, in caſe a new iftand riſe in the ſea, 
lough the civil law gives it to the firſt occupant (1), yet 
durs giye it to the king (m). And as to lands gained from 
. 


(k) . „ (i TN (k) Salk. 637. (1) 
. 2. 1. 18. m) Bradl. J. 2. c. 2. Callis of ſewers. 22, 
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the ſea, either by alluwion, by the waſhing up of fand and! 
earth, ſo as in time to make terra firma; or by derelifioy as 
when the ſea ſhrinks back below the uſual watermark ; in theſe 
caſes the law is held to be, that if this gain be by little and 
little, by ſmall and imperceptible degrees, it ſhall g to the! 
owner of the land adjoining (n). For de minimis non curat 
lex: and, beſides, theſe owners being often loſers by the 
breaking in of the ſea, or at charges to keep it out, this poſſi. 
ble gain is therefore a reciprocal conſideration for ſuch poſſi- 
ble charge or loſs. But if the alluvion or dereliction be ſud. 
den and conſiderable, in this caſe it belongs to the king; for, 
as the king is lord of the ſea, and ſo owner of the ſoil while 
it is covered with water, it is but reaſonable he ſhould have! 
the foil, when the water has left it dry (o). So that the quan- 
tity of ground gained, and the time during which it is gain- 
ing, are what make it either the king's, or the ſubject's pro- 
perty. In the ſame manner if a river, running between two 
lordſhips, by degrees gains upon the one, and thereby leaves 
the other dry; the owner who loſes his ground thus imper- 
ceptibly has no remedy: but if the courſe of the river be 
changed by a ſudden and violent flood, or other haſty means, 
and thereby a man loſes his ground, he ſhall have what the ri- 
ver has left in any other place, as a recompenſe for this ſud- 
den loſs (p). And this law of alluvions and derelictions, with 
regard to ri vers, is nearly the ſame in the imperial law (q); 
from whence indeed thoſe our determinations ſeem to have gur 
been drawn and adopted: but we ourſelves, as iſlanders, 
have applied them to marine increaſes; and have given our 
ſovereign the prerogative he enjoys, as well upon the particu- 
lar reaſons before-mentioned, as upon this other general 
ground of prerogative, which was formerly remarked (r), that 
whatever hath no other owner is veſted by law in the king. . 


(n) 2 Roll. Abr. 170. Dyer. 326. (o) Callis. 24. 28. (pl bl 
Thid. 28, (q) Inf, 1 20, 21, 22, 23, 2 4+ (r) See Vol. l, Wy T 
pag. 298. ; | 


CHAPTER 


of THINGS, _ 263 


c bh OD 0G — 


CHAPTER THE SEVENTEENTH.. 


TITLE By PRESCRIPTION, 


\ THIRD method of acquiring real property by purchaſe 
is that by preſcription; as when a man can ſhew no 
ter title to what he claims, than that he, and thoſe under 
um he claims, have immemorially uſed to enjoy it. Con- 
ing cuſtoms, or immemorial uſages, in general, with the 
eral requiſites and rules to be obſerved, in order to prove 
tir exiſtence and validity, we enquired at large in the pre- 
ting part of theſe commentaries (a). At preſent therefore 
ball only, firſt, diſtinguiſh between cuſtom, ſtrifily taken, 
i preſcription 3 and then ſhew, what ſort of things may be 
leribed for. 


AND, firſt, the diſtinction between cuſtom and preſcription 
lis; that cuſtom is properly a local uſage, and not annexed 
Uy perſon ; ſuch as, a cuſtom in the manor of Dale that lands 
ll deſcend to the youngeſt ſon : preſcription is merely a 
nal ulage; as, that Sempronius, and his anceſtors, or thoſe 
lle eltate he hath, have uſed time out of mind to have ſuch 
vantage or privilege (b). As for example: if there be a 
ae in the parith of Dale, that all the inhabitants of that 
ih may dance on a certain cloſe, at all times, for their re- 
ton ; (which is held (e) to be a lawful uſage) this is ſtrictly 
= for it is applied to the pßlace in gener al, and not to 
aticutar perſozs but if the tenant, who is ſeiſed of 

M 4 the 


* 


* Vol. 1 pag. 76, Se.. | (b) Co. Lit ! F. (c) [ 
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the manor cf Dale in fee, alleges that he and his anceſtors 
all thoſe whoſe eſtate he hath in the ſaid manor, haye uf 
time out of mind to have common of paſture in ſuch ach 
this is properly called a preſcription; for this is a uſage ; 
nexed to the perfor of the owner of this eſtate, All preſcri 
tion muſt be either in a man and his anceſtors, or in an 
and thofe whoſe eſtate he hath (d); which laſt is called pt 
ſeribing in a que eftate. And formerly a man might, by t 
common law, have preſcribed for a right which had heen e 
joyed by his anceſtors or predeceffors at any diſtance of tin 


though his or their enjoyment of it had been ſuſpended (e) lo 
an indefinite ſeries of years. But by the ſtatute of limit 4 
ons, 32 ten. VIII. c. 2. it is enacted, that no perſon ni: 
make any preſcription by the ſeiſin or poſſeſſion of his an nt 
tor or predeceſſor, unleſs fuch ſeifin or poſſeſſion hath be dn 
vaithin threeſcore years next before ſuch preſeription made (WM ue 
a 
S2CQNDLY, as to the ſeveral ſpecies of things which m 4 h 

cx mey not, be preſcribed for: we may in the firſt place, Mur 
{exyve,thatnothing but incorporeal hereditaments can be claim cou. 
by preſcription : as arightcf way, a common, Sc; but that z00 
preſcription can give a title to lands, and other coporealſ riſe 
ſtances, of which more certain evidence may he had(g). Fo be e 
man can be ſaid to preſcribe, that he and his anceſtors h Re 


immemorially uſed to hold the caſtle of Arundel: for th the 
clearly another ſort of title; a title by corporal ſeiſin and in vic 
ritance, which is more permanent, and therefore more capa .. 
of proof, than that of preſcr:ption. But, as to a right of way deim 
common, or the like, a man may be allowed to preſcribe; fol tove. 
thefe there is nocorporal ſeiſin, the enjoyment will be freque ſaipt. 
by intervals, and therefore the right to enjoy them can dep from 
on nothing elſe but immemorial uſage. 2. A N teal, 
muſt | 


: 4 Is, wh. 

| Rep. 32. e) Co. Litt. 113. (e) This title, of WM. . 

. _= — WM, in the Roman law by the name of WF" 11 
capis; (Ff. 41. 3 3.) ſo called, becaule a man, that ow 
by preſcription, may be ſaid uſu rem capere. (8) Dr. & &. 

i. e. 8. Finch. 132. (h) 4 
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always be laid in him that is tenant of the fee. A tenant 


yr reaſon of the imbecillity of their eſtates (h). For, as pre- 
(ription is uſage beyond time of memory, it is abſurd that 
hey ſhould pretend to preſcribe, whoſe eſtates commenced 
vithin the remembrance of man. And therefore the copy- 
holder muſt preſcribe under cover of his lord's eſtate, and 
ke tenant for life under cover of the tenant in fee-fmple. 
As, if tenant for life of a manor would preſcribe for a right 
of common as appurtenant to the ſame, he muſt preſcribe 
under cover of the tenant in fee-fimple 5 and muſt plead, that 
lohn Stiles and his anceſtors had kxnmemorially uſed to have 
this right of common, appurtenant to the ſaid manor, and 
bat John Stiles demiſed the ſaid manor, with its appurte- 
cf cances, to him the ſaid tenant for life. 3. A preſcription 
ll cannot be for a thing which cannot be raiſed. by grant. For 
be law allows preſcription only in ſupply of the loſs of a 

grant, and therefore every preſcription preſuppoſes a grant 
s have exiſted. Thus a lord of a manor cannot preſcribe 
s raiſe a tax or toll upon ſtrangers 3 for, as ſuch claim 
ung could never have been good by any grant, it ſhall not be 
good by preſcription (i). 4. A fourth rule is, that what is to 


f 

o de claimed by grant, entered on record; ſuch, as, for in- 
dance, the royal franchiſes of deodands, felons" goods, and 
le like. Theſe, not being forfeited till the matter on 
which they ariſe is found by the inquiſiti on of a jury, and 
b made a matter of record, the forfeiture itſelf cannot be 
timed by any inferior title. But the franchiſes of treaſure- 
ove, waifs, eſtrays, and the like, may be claimed by pre- 
ſription; for they ariſe from private contingencies, and not 
from any matter of record (K). 5. Among things incorpo- 
ral, which may be claimed by preſcription, a diſtinction 
mult be made with regard to the manner of preſcribing ; that 
whether a man ſhall preſcribe in a gue ate, or in himſelf 
ad his anceſtors. For if a man preſcribes in a que eftate, 
M 5 (that 


— 


() 4 Rep. 31, 32. (i) 1 Ventr. 387. (Kk) Co. Litt. 113. 


vile by matter of record cannot be preſcribed for, but muſt 
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(that i is, in himſelf and thoſe whoſe eſtate he holds) Nothing 
is claimable by this preſcription, but ſuch things as aut 
incident, appendant, or appurtenant to lands; for it woule 
be abſurd to claim any thing as the Ebnſsguente, or ap 
pendix, of an eſtate, with which the thing claimed has n. 
connexion : but, if he preſcribes in himſelf and his anceſtors 
he may preſcribe for any thing whatſoever that lies in grant 
not only things that are appurtenant, but alſo ſuch is ma 
be in groſs (I). Therefore a man may preſcribe, that he 
and thoſe whoſe eſtate he hath in the manor of Dale, hay 
uſed to hold the advowſon of Dale, as appendant to thi 
manor : but if the advowſon be a diſtinct Inheritance, an 
not appendant, then he can only preſcribe in his anceſtors 
So alſo a man may preſcribe in a que efate for a commo 
appurtenant to a manor z but, if he would preſcribe for 
common in groſs, he muſt preſcribe in himſelf and his ance 
tors. 6. Laſtly, we may obſerve, that eſtates gained by pre 
ſcription are not, of courſe, deſcendible to the heirs gene 

ral, like other purchaſed eſtates, but are an exception t 
— rule. For, properly ſpeaking, the preſcription is rath 
to be conſidered as an evidence of a former acquiſition, tha 
as an acquiſition de zowo : and therefore, if a man preſcribe 
for a right of way in himſelf and his anceſtors, it will de 
ſcend only to the blood of that line of anceſtors in whom 
ſo preſcribes ;- the preſcription in this caſe being indeed 
| ſpecies of deſcent. But, if he preſcribes for it in a gue a- 
it will follow the nature of that eftate in which the preſcri 
tion is laid, and be inheritable in the fame manner, wheths 2 
that be acquired by deſcent or purchaſe: for every accello wort 
followeth the nature of its principal. | 
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(I) Litt. S. 182. Finch. L. 104. 
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CHAPTER THE EIGHTEENTH. 


or TITLE By FORFEITURE..- 


4 


ORFEITURE is a puniſhment annexed by law to ſome 
illegal act, or negligence, in the owner of lands, tene- 
ents, or hereditaments; whereby he loſes all his intereſt 
ein, and they go to the party injured, as a recompenſe 
r the wrong which either he alone, or the public together 


thhimſelf, hath ſuſtained. 


* 


LanDs, tenements, and hereditaments, may be forfeited 
various degrees and by various means: 1. By crimes and 
uſdemeſnors. 2. By alienation contrary to law. 3. By 
mpreſentation to a benefice, when the forteiture is deno- 
mated a Japſe. 4. By ſimony. 5. By non-performance 
conditions. 6. By waſte. 7. By breach of copyhold 
toms, 8. By bankruptcy. | | 


J. Tye foundation and juſtice of forfeitures for crimes and 
ſeneſnors, and the ſeveral degrees of thoſe forfeitures, 
wportioned to the ſeveral offences, have been hinted at in 
preceding volume (a); but will be more properly con- 


entaries, At preſent I ſhall only obſerve in general, that 
offences which inducea forfeiture of lands and tenements 
he crown are principally the following ſix; 1. Treaſon. 

2, Felony, 


(a) Vol. I, pag. 299. 


red, and more at large, in the fourth book of theſe com- 
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4. Felony. 3. Miſpriſion of treaſon. 4. Praemunire. 5. Drauf 
ing a weapon on a judge, or ſtriking any one in the preſent 
of the king's principal courts of juſtice, 6. Popiſh recuſanc 
or non-obſervance of certain laws enacted in reſtraint of pa 
piits. But at what time they ſeverally commence, how ft 
they extend, and how long they endure; will with greats 
propriety be obſerved as the object of our future enquiries Men 


IF. LAxps and tenements may be forfeited by alienati 
or conveying them to another, contrary to law. This is ei 
ther alienation in 2zortmain, alienation to an alien, or alien 

tion by particular tenants; in the two former of which caſe 
the forfeiture ariſes from the incapacity of the alience 
take, in the latter from the incapacity of the alienor to grant 


1. ALIENATION in mortmain, in mortua manu, is 
alienation of lands or tenements to any corporation, ſole oi 6 
aggregate, eccleſiaſtical or temporal. But theſe purchaſt 
having been chiefly made by religious houſes, in conſe 
quence whereof the lands became perpetually inherent in on 
dead hand, this bath occaſioned the general appellation g 
mertmain to be applied to ſuch alienations (b), and the x 
ligious houſes themſelves. to be principally eonſidered ide. 
forming the ſtatutes of mortmain; in dedueing the hiſte 
of which ftatutes, it wil! be matter of curioſity to obſer 
the great addreſs and ſubtile contr wance of the eccleſ;aftics 
eluding from time to time the laws in being, and the ze: 
with which ſucceffive parliaments have purſued the i th 
through all their finefles : how new remedies were fill hl; | 
parents of new evaſions ; till the legiſlature at laſt, thoug Aion 
with difficulty, hath obtained a decifive victory. eitur 


By the common law any man might diſpoſe of his lands my 
ny other private man at his own diſcretion, eſpecially wht 


grow 
the frodal reſtraints of alienation were worn away. Yeti bined 
conſequence of theſe 1 it was always, and is ſtill, neceſſary q = 

(b) See Vol. I. pag. 479. (e) F. N. B. 121. () Sel 
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; corporations to have a licence of mortmain from the 
un, to enable them to purchaſe lands : for as the king i is 
ultimate lord of every fee, he ought not, unleſs by hj s 
= conſent, to loſe his privilege of oſcheats and other feodal 
fits, by the veſting of lands in tenants that can never be 
ntedor die. And ſuch licences of mortmain ſeem to have 
een neceſſary among the Saxons, above lixty years before 
Norman conqueſt (d). But, beſides this general licence 
an the king, as lord paramount of the Lingdom, it was alſo 
wiſte, whenever there was a meſne or intermediate lord 
tween the King and the alienor, to obtain his licence alſo 
on the ſame feodal principles) for the ahenation of the ſpe- 
cland. And if no ſuch licence was obtained, the king or 
ker lord might reſpectively enter on the lands ſo aliened in 
utmain, as a forfeiture. The neceſſity of this licence from 
crown was acknowieged by the conſtitutions of Claren- 
n e), in reſpe& of advowfons, which the monks always 
ally coveted, as being the groundwork of ſubſequent ap- 
priations (f). Yet ſuch were the influence and 1 ingenuity 
the clergy, that (notwithſtanding this fundamental princi- 
) we find that the largeſt and moſt conſiderable dotations 
religious houſes happened within leſs than two centuries af- 
the conqueſt. And (when a licence could not be obtained) 
ir contrivance ſeems to have been this: that, as the for- 
ture for ſuch alienations accrued in the firit place to the 
nediate lord of the fee, the tenant who meant to alienate 
conveyed his lands to the religious houſes, and inſtantly 
k them back again, to hold as tenant to the monaſtery ; 
ich kind of inſtantaneous ſeifin was probably held not to 
ation any forfeiture : and then, by pretext of ſome other 
ture, ſurrender, or eſcheat, the ſociety entered into 
e lands in right of ſuch their newly acquired ſigniory, as 
ediate lords of the fee. But, when theſe dotations began 
grow numerous, it was obſerved that the feodal ſervices, 
ined for the defence of the kingdom, was every day viſi- 
withdrawn; that the circulation of landed property from 
man 
() Seld-n., Tan. Angl. I. 2. Q. 48. (e) e feu de do men. 


lun pe unt! in perpetuum dari, abſque aſſenſu et cenſenſine Th 
„. 4, D. 1164, (f) See Vol. I. pag. 384. 
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diate lord of the fee, or, on his default for one yeer, the! 
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man to man began to ſtagnate; and that the lords were 
tailed of the fruits of their ſigniories, their eſcheats, _ 
ſhips, reliefs, and the like: and therefore, in order to 

vent this, it was orda ned by the ſecond of king Henry! 
great charters (g), and afterwards by that printed in 
common ſtatute- books, that all ſuch attempts ſhall he yg 
and the land forfeited to the lord of the fee (h). 


Bur, as this prohibition extended only to religious hoy 
biſhops and other ſol? corporations were not included ther 
and the aggregate eccleſiaſtical bodies (who, Sir Edward C 
obſerves (1), in this were to be commended, that they e 
had of their council the beſt learned men that they could 
found many means to evade this ſtatute, by buying 
lands that were bona fide holden of themſelves as lords of 
fee, and thereby evading the forfeiture ; or by taking 
leaſes for years, which firſt introduced theſe extenſiveter 
for a thouſand or more years, which are now ſo frequen| 
conveyances. This produced the ſtatute de religiofis, ; E 
I; which provided, that no perſon, religious or other v 
ans: ſhould buy, or ſell, or receive, i pretence c 
gift, or term of years, or any other title whatſoever, 
ſhould by any art or ingenuity appropriate to himſelf, 
lands or tenements in mortmain; upon pain that the un 


paramount, and in default of all of them, the king, mi 
enter thereon as a forfeiture. 


Tuls ſcemed to be a ſufficient ſecurity againſt all ali 
tions in mortma n: but, as theſe ſtatutes extended on! 
gifts and conveyances betwren t 1e parties, the religious ho 
now began to ſet up a fictitious title to the land, which it) 
intended they ſhould have, and to bring an action to recoy 

as 


with 


ET & 
genu 
ger ho! 


I the | 


(s) a, D: 121%, rap 43; edi. Un. (h) Non li et ali nina! 
ene. dare terra lun alcuni demi s eligieſae, ita quid 0 boviſſy 
re ne? tenendum de eaden demo; e /iceat al cui donn reli 
terram 41 icujul | c acripere, guid tt a Jam et a quo ihn 

it tenonam * fi quis autem e cacicre ert an ſuam domui re 


cfſac *ic dederit, et fufer hac CONDIEECAT „ donum ſuum E (k) 
ſetun, et terra lla dimins 504 1 tus fer, ' jncurratur, | Mag. 6 


„ Hen, III. c. 36. li) 2 
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«| the tenant 3 who, by fraud and colluſion, made no 
Lt, and thereby judgment was given for the religious 
i which then recovered the land by ſentence of law upon 
woſed prior title. And thus they had the honour of in- 
thoſe fictitious adjudications of right, which are ſince 
we the great aſſurance of the kingdom, under the name 
mm recoveries. But upon this the ſtatute of Weſt- 
&r the ſecond, 13 Edw. I. c. 32. enacted, that in ſuch 
$2jury ſhall try the true right of the demandants or plain- 
to the land, and if the religious houſe or corporation be 
i to have it, they ſhall ſtill recover ſeiſin; otherwiſe it 
be forſeited to the immediate lord of the fee, or elſe to 
xt lord, and finally to tte king, upon the immediate 
ther lord's default. And the lik? proviſion was made by 
ficceeding chapter (k), in caſe the tenants ſet up croſſes 
mtheir Jands (the badges of knights templars and hoſpi- 
rs) in order to protect them from the feodal demands of 
lords, by virtue of the privileges of thoſe religious and 
tary orders. And ſo careful was this provident prince to 
ent any future evaſions, that when the ſtatute of quia 
tre;, 18 Edw. I. aboliſhed all ſubinfeudations, and gave 
ity for all men to alienate their lands to be holden of the 
immediate lord (I), a proviſo was inſerted (m) that this 
d not exceed to authorize any kind of alienation in mort- 
b. And when afterwards the method of obtaining the 
s licence by writ of ad quod damnum was marked out, 
ke ſtatute 27 Edw. I. ſt. 2. it was farther provided by 
It 34 Edw. I. ſt. 3. that no ſuch licence ſhould be effec- 
without the conſent of the meſne or intermediate lords. 


IT ſtill it was found difficult to ſet bounds to eccleſiaſti- 
genuity: for when they were driven out of all their 
ter holds, they deviſed a new method of conveyance, by 
the lands were granted, not to themſelves directly, but 
minal feoffees to the nſe of the religious houſes ; thus 
buſhing between the pefſefior and the 2%, and receiving 

| the 
(m) cap. 3. 


(k) cap, 33» (1) 2 Inſt, gor. 
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the actyal profits, while the ſeiſin of the land remains 
the nominal feoffee : who was held by the courts of « 
(then under the direction of the clergy) to be bound i 
ſcience to account to his cefluy que w/e for the rents and 
luments of the eſtate. And it is to theſe inventions thy 
practiſers are indebted for the intreduction of uſes and 
the foundation of modern conveyancing. But, unforty 
for the inventors themſelves, they did not long enjoy th 


vantage of their new device, for the ſtatute 15 Ric. Il, 
enacts, that the lands which had been fo purchaſed tg 


ſhould be amortiſed by licence from the crown, or elſebe 
to private perſons; and that, for the future, uſes ſh; 

ſubje& to-the ſtatutes of mortmain, and forfeitable li 

lands themſelves. And whereas the ſtatutes.had beene 
by purchaſing large, tracts of land, adjoining to churches 
conſ-crating them by the name of church-yards, ſuch 
tile imagination is alſo declared to be within the comp; 
the ſtatutes cf mortmain. And civil or lay corporatio 
well as eccleſiaſtical, are alſo declared to be within the 
chief, and of courſe within the remedy provided by tho 
lutary laws. And, laſtly, as during the times of popery 
were frequently given to ſuperſtitious uſes, though nott 
corporate bodies; or were made liable in the hands of 
and deviſees to the charge of obits, caaunteries, and the 
which were equally pernicious in a weil-governed ſtate 

tual alienations in mortmain; therefore, at the dawn « 
reformation, the ſtatute 23 Hen. VIII. c. 10. declares 
all future grants of lands for any of the purpoſes atoreh 
granted for any longer term than twenty years, ſhall be 


Bur, during all this time, it was in the power 
crown, by granting a licence of mortmain, to remit t 
feiture, ſo far as related to its own rights; and toenab 
ſpiritual or other corporation to purchaſe and hold any 
or tenements in perpetuity : which prer ogative is declan 
confirmed by the ſtatute 18 Edw. III. ſt. 3. c. 3. Þ 
doubts were conceived at the time of the revolution | 


1 88 licence was valid (n), ſince the king had no pl 
«Cl 


(n) 2 Hawk. P. C. 391. 
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& with the ſtatute mortmain by a clauſe of nom ob- 
at (0), which was the uſual courſe, though. it ſeems to 
e been unneceſſary (p) ; and as, by the gradual declen- 
nof meſne ſigniories through the long operation of the ſta- 
e of qua emprores, the rights of intermediate lozds were 
iced to a very ſmall compaſs; it was therefore provided 
the ſtatute 7 & 8 W. III. c. 37. that the crown-for the 
are at its own diſcretion may grant licences to aliene or 
ein mortmain, of whomfoever the tenements may be holden. 


AzTER the diſſolution of monaſteries under Henry VIII. 
web the policy of the next popith ſucceſſor aſfected to grant 
kcurity to the poſſeſſors of abbey lands, yet, in order to re- 
in ſo much of them as either the zeal or tinudity of their 

mers might induce them to part with, the ſtatutes, of mort- 
in were ſuſpended for twenty years by the ſtatute 1 & 2 P. 
M. c. 8 and, during that time, any lands or tenements 
te allowed to be granted to any ſpiritual corporation wich- 
teny licenſe whatſocver. And, long afterwards, for a 
ich better purpoſe, the augmentation of poor livings, it 
enacted by the ſtatute 17 Car. IT. c. 3. that appropriators 
V annex the great tithes to the vicarages: and that all be- 
ices under 100. per annum may be augmented by the pur- 
& of lands, without licence of mortmain in either caſe : 
tae like proviſion bath. been fince made, in favour of 
gorernors of queen Anne's bounty (q). Tt hath alſo been 
(r), that the fratute 23 Hen. VIII. before- mentioned did 
extend to any thing but ſiaperſtitious uſes: and that there- 
t2 man may give lands for the maintenance of a ſchool, 
loſpital, or an y other charitable uſes. But as it was ap- 
ended from recent experience, that perſons on their death- 
6 might make large and improvident diſpoſitions even for 
. good purpoſes, and defeat the political ends of the ſta- 
5 of mortmain; it is therefore enacted by the ſtatute 9 
. Il. c. 36. that no lands or tenements, or money to be 
out thercon, ſhall he given for or charged with any 
charitable 


. 1 & N. ft. 2. c. 2. (p) C. Litt 99 () Stat. 
J Ann. C. 11 GI Rep, 24. g 
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charitable uſes whatſoever, unleſs by deed indented, execys 
in the preſence of two witneſſes twelve calendar months 
fore the death of the donor, and enrolled in the court 
chancery within ſix months after its execution, (except to 
in the public funds, which may be transferred within 
months previous to the donor's death) and unleſs ſuch « 
be made to take effect immediately, and be without pon 
of revocation : and that all other gifts ſhall be void. 
two univerſities, their colleges, and' the ſcholars upon | 


foundation of the colleges of Eaton, Wincheſter, and Well: 
minſter, are excepted out of this act: but ſuch exempt 


was granted with this proviſo, that no college ſhall be at 
| berty to purchaſe more advowſons, than are equal in ny 
ber to one moiety of the fellows or ſtudents, upon the 
pective foundations, 


2. SECONDLY, alienation to an alien is alſo a cauſe of f 
feiture to the crown of the lands ſo alienated ; not only on 
count of his incapacity to hold them, which o:caſions him to 
paſſed by in deſcents of land (s), but likewiſe on account of 

preſumption in attempting, by an act of his own, to acquire: 
real property; as was oblerved in the preceding volume (h. 


3. LASTLY, alienations ly paritcular tenants, when tl 
are greater than the law entitles them to make, and deve 
the remainder or reverſion (v), are alſo forfeitures to 
whoſe right is attacked thereby. As, if tenant for his o 
life alienes by feoffment or fine for the life of another, or 
tail, or in fee; t1eſe being eſtates, which either muſt or 
laſt longer than his own, the creating them is not only | 
yond his power, and inconſiſtent with the nature of his in 
reſt, but is alſo a forfeiture of his own particular eſtate 
him in remainder or reverſion (u). For which there ſe- 
be two reaſons, Firſt, becauſe ſuch alienation amounts 
renunciation of the feodal connexion and dependence; it 
plies a refuſal to perform the due renders and ſervices to 10 


lord of the fee, of which fealty is ccntantly one; 2nd 
te 


; \ | fy) Co, e! 
(s) See pag. 249. 280. (t) Book I, pag. 377 Lit 
261. (u) Li d. §. 418. 
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nit conſequence to d f at and deveſt the remainder or 
an expectant: as therefore that is put in jeopardy, by 
of the particular tenant, it is but juſt that, upon 
ery, the particular eſtate ſhould be forfeited and taken 
im, who has ſhewn ſo manifeſt an inclination to make 
qproper uſe of it. The other reaſon is, becauſe the par- 
uu tenant, by granting a larger eſtate than his own, has 
own act determined and put an entire end to his own 
intereſt 3 and on ſuch determination the next taker 
led to enter regularly, as in his remainder or reverſion. 
ame law, which is thus laid down with regard to te- 
for life, holds alſo with reſpect to all tenants of the 
fechold, or of chattel intereſts ; but if tenant in tail 
in fee, this is no immediate ferfeiture to the remain- 
mn, but a mere diſcontinuance (as it is called) (w) of 
te-tail, which the iſſue may afterwards avoid by due 
& of law (x) : for he in remainder or reverſion hath only 
remote and barely poſſible intereſt therein, until the 
n tail is extinct. But, in caſe of ſuch forfeitures by 
wr tenants, all legal eſtates by them before created, 
tnant for twenty years grants a leaſe for fifteen, and all 
ts by him lawfully made on the lands, ſhall be good 
milable in law (y). For the law will not hurt an in- 
tleſee for the fault of his leſſor; nor permit the leſſor, 
le has granted a good and lawful eſtate, by his own 
woid it, and defeat the intereſt which he himſelf has 
. 


0 


1 


ti 


U 


WIVaLENT, both in its nature and its conſequences, 
legal alienation by the particular tenant, is the civil 
af ciſclaier; as where a tenant, who holds of any 
tepledts to render him the due ſervices, and, upon an 
drought to recover them, diſclaims to hold of his lord. 
diſclaimer of tenure in any court of record is a for- 
of the lands to the lord (z), upon rc a ons moſt appa- 
ſfodal, And ſo li cewiſe, if in any court of record the 
* particular 


fe book 111, ch. 1. (px) Litt. $. 899, 6, 7: 
"Lit, 233. (2) Finch. 270,271. ä 


For it being for the intereſt of religion, and the good 


miniſter, the law has therefore given this right of lay 


ſiaſtical dues, and fruſtrate the pious intentions of his 


can accrue, when the original preſentation is in the cro 
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particular tenant does, any a which amounts to a 
diſclaimer ; if he claims any greater eſtate than was 
him at the firſt infeodation, or takes upon himſelf thol 
which belong only to tenants of a ſuper or claſs (a); if 
firms the reverſion to be in a ſtranger, by accepting h 
attorning as his tenant, collu ive plead.ng, and thelil 
ſuch behaviour amounts to a forfeiture of his particul 

HI. Laps; is a fpecies of forfeiture, whereby the il 
preientation to a church accrucs to the ordinary by neg 
the patron to preſent, to the metropolitan by negle& 
ordinary, and to the king by neglect of the metroy 


public, that the church ſhould be provided with an off 


order to quicken the patron : who might otherwiſe, | 
fering the church to remain vacant, avoid paying his 


tors. This right of lapſe was firſt eſtabliſhed about tl 
(though not by the authority) (e) of rhe council of! 
(d), which was in the reign of our Henry the {ſecond 
the biſhops firſt began to exerciſe uniyerſally the righ 
ſtitution to churches (e). And therefore, where the 
right of inſtitution, there is no right of lapſe: ſo that 
native can lapſe to the ordinary (f), unleſs it hath bee 
mented by the queen's bounty (g). But no right © 


Icon 
bind 
N duri 
IS, an 
P ano! 
F 
the 


0 


Tux term, in which the title to preſent by lapſe 
from the one to the other ſucceſſively, is fix calendar mol 
(following in this caſe the computation of the church, | 
the uſual one of the common law) and this excluſive of 


(a) Co. Litt. 252, (b) Leid. 253. (c) 2 Roll.“ 
pl. 10. (4) B aton. J. 4. fr. 2. c. 3. (e) See 
(f) Bro. Abr. tit Jar. Imped. 131, Cro. Jac, 618, 
3 leo. Lt 1. e. 10. (h) Stat. 19 Edw. II. c. 8.3 
(i) 6 Rep 62. Regiſtr 42. IN 
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Eatdidance (k). But if the biſhop be both patron and 
r he ſhall not have a double time allowed him to col- 
); for the forfeiture accrues by law, whenever the neg- 
e has continued fix months in the ſame perſon. And 
F the biſhop doth not collate his owh'clerk immediately 
ling, and the patron preſents, though after the ſix 
pere lapſed, yet his preſentation is good, and the biſhop 
l to inſtitute the patron's clerk (m). For as the law 
es the biſhop this title by lapſe, to puniſh thepatron's 
nee, there is no reaſon that, if the biſhop himſelf be 
of equal or greater negligence, the patron ſhould be 
4 of his turn. If the biſhop ſuffer the preſentation to 
bthe metropolitan, the patron alſo has the ſame advan- 
| he preſents before the arch-biſhop has filled up the 
te; and that for the ſame reaſon. Yet the ordinary can- 
fter lapſe to the metropolitan, collate his own clerk to 
judice of the arch-biſhop (n). For he had no perma- 
ht and intereſt in the advowſon, as the patron hath, 

tely a temporary one; Which having neglected to make 
turing the time, he cannot afterwards retrieve it. But 
meſentation lapſes to the king, prerogative here inter- 
nd makes a difference; and the patron ſhall never re- 
bis right, till the King has ſatisfied his turn by preſenta- 
for nullatm temps occurrit regi (o). And therefore it 
en, as if the church might continue void for ever, un- 
e king ſhall be pleaſed to preſent; and a patron there- 
abſo lutely defeated of his advowſon. But to prevent 
konvenience, the law has lodged a, power in the pa- 
kinds, of as it were compelling the king to preſent, 

,Guiing the delay of the crown, the patron himſelf 
„and his clerk is inſtituted, the king indeed by pre- 
mother may turn out the patron's clerk ; but if he 
It, and the patron's clerk dies bene! or is ca- 
ly deprived, the King hath loſt his right, which was 
dthe next or firſt preſentation (p). 


u. 365. (e) 7 Rep. 28. Cro. Eliz. 44. 


In 
lad. 361. (1) Gibſ. Cod. 769. em) 2 Inſt. 
(n) 2 Roll. Abr. 3068. () Dr. & St. d. 2. c. 36, 
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IN caſe the benefice becomes void by death, or « 
though plurality of benefices, there the patron is bo 
take notice of the vacancy at his own peril ; for the 
matters of equal notoriety to the patron and ordinary: 
caſe of a vacancy by reſignation, or canonical deprivat 
if a clerk preſented be refuſed for inſufficiency, theſe 
matters of which the biſhop alone 1s preſumed tobe cop 
here the law requires him to give notice thereof to 
tron, otherwiſe he can take no advantage by way of lap 
Neither ſhall any lapſe thereby accrue to the metropolis: 
to the king ; for it 1s univerſally true, that neither the 
biſhop or the king ſhall ever preſent by lapſe, but whe 
immediate ordinary might have collated by lapſe, with 
fix months, and hath exceeded his time: for the firſt 
beginning faileth, et quod non habet principium, n 
nem (r). If the biſhop refuſe or neglect to examine a 
mit the patron's clerk, without good reaſon aſſigned 
tice given, he is ſtyled a diſturber by the law, and ſhy 
have any title to preſent by lapſe : for no man ſhall t; 
vantage of his own wrong (s). Alſo if the right of pr 
tion be litigious or conteſted, and an action be brought t 
the biſhop to try the title, no lapſe ſhall incur till the 
of right be decided (t). part 


IV. By /imony the right of preſentation to a living 
feited, and veſted pro hac wice in the crown. Simon 
corrupt preſentation of any one to an eccleſiaſtical 
for money, gift, or reward. It is ſo called from the 
blance it is ſaid to bear to the fin of Simon Magus, tho 
purchaſing of holy orders ſeems to approach nearer to 
fence. It was by the canon law a very grievous crit 
is ſo much the more odious, becauſe, as fir Edward Cc 
ſerves (u), it is ever accompanied with perjury ; for 
ſentee is ſworn to have committed no ſimony. Hon 
was not an offence puniſhable in a criminal way atti 


(q) 4 Rep. 75. 2 Inſt. 632. (c) co. Lit.; 
(s) 2 Roll. Abr. 369. (t) Co, Litt. 344. (u) 31 
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n lw (w); it being thought ſufficient to leave the clerk to 
Jeſaſtical cenſures. But as theſe did not affect the ſimo- 
«zl patron, nor were efficacious enough to repel the noto- 
us practice of the thing, divers acts of parliament have 
#n made to reſtrain it by means of civil forfeitures; which 
+nodern prevailing uſage, with regard to ſpiritual prefer- 
nts, calls aloud to be put in execution. I ſhall briefly con- 
& them in this place, becauſe they diveſt the corrupt pa- 
aof the right of preſentation, and veſt a new right in the 
* 3 


By the ſtatute 31 Eliz. c. 6. it is for avoiding ſimony en- 
td, that if any patron for any corrupt conſideration, by 
or promiſe, directly or indirectly, ſhall preſent or collate 
perlon to an eccleſiaſtical benefice or dignity ; ſuch pre- 
tation ſhall be void, and the preſentee be rendered incapa- 
of ever enjoying the ſame benefice: and the crown ſhall 
int to it for that turn only (x). Alſo by the ſtatute 12 
n, tat. 2. C. 12. if any perſon for money or profit ſhall pro- 
, in his own name or the name of any other, the next 
tation to any living eccleſiaſtical, and ſhall be preſented 
upon, this is declared to be a ſimoniacal contract; and 
party is ſubjected to all the eccleſiaſtical penalties of fimo- 
s diſabled from holding the benefice, and the preſenta- 
dyolves to the crown. 


toy theſe ſtatutes many queſtions have ariſen, with re- 
to what is and what is not ſimony. And, among others, 
points ſeem to be clearly ſettled : 1. That to purchaſe a 
nation, the living being actually vacant, is open and 
nous ſimony (y); this being expreſsly in the face of the 
It, 2, That for a clerk to bargain for the next preſen- 
n the incumbent being ſick and about to die, was ſimo- 
ren before the ſtatute of queen Anne (z): and now, by 
latute, to purchaſe, either in his own name or another's, 


the 


| Moor, 564. (x) Por other penalties inflited by this ſta- 
0 book IV. ch. 4. (y) Cro. Eliz. 788. Moor. 914. 
fob. 165, | 
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the next preſentation, and be thereupon preſented at any 
ture time to the living, is direct and palpable ſimony. 

3. It is held that for a father to purchaſe ſuch a preſenta 

® 'order to provide for his ſon, is not ſimony: for the ſ 

not concerned in the bargain, and the father is by n; 
bound to make a proviſion for him (a). 4. That if a fm, 

aeal contract be made with the patron, the clerk not 
privy thereto, the preſentation for that turn ſhall indeed 
volve to the crown, as apuniſhment of the guilty patron; 
the clerk, who is innocent, does not incur any diſabil 
forfeiture (b). 5. That bonds given to pay money to c 
table uſes, on receiving a preſentation to a living, a 
fimoniacal (c), provided the patron or his relations be not 
nefited thereby (d): for this is no corrupt copſideration, 
ing to the patron. That bonds of reſignation, in c: 
non reſidence or taking any other living, are not fimc 
cal (e); there being no corrupt conſideration herein, but 

only as is for the good of the public. So alſo bonds t 
ſign, when the patron's ſon come to canonical age, are ii 

upon the reaſon before given, that the father is bound to, h 

vide for his ſon (f). 7. Laſtly, general bonds to reſign 

patron's requeſt are held to be legal (g): for they may po 
be given for one of the legal conſiderations before- mentiq igen 
and where there is a poſſibility that a tranſaction may beate 
the law will not ſuppoſe it iniquitous without proof. | 

if the party can prove the contract to have been a coffe. h; 

one, ſuch proof will be admitted, in order to ſhew the Hof: 

fimoniacal, and therefore void. Neither will the patr ter. 
ſuffered to make an ill uſe of ſuch a general bond of rel 

tion; as by extorting a compeſition for tithes, procut ih in 3 

annuity for his relation, or by demanding a reſignation 

tonly or without good cauſe, ſuch as is approved by the 
2s, for the benefit of his own fon, or on account of nn tree 
ſidence, plurality of livings, or groſs immorality in 

cumbent (h). , 


z 
} 


(a) Cro. Eliz. 686. Moor. 916. (b) 3 Iaſt. 784. Cro. [i 
(e) Noy. 142. (d) Stra. 354 (e) Cro. Ci 
(f) Cro Jac. 248. 274. (s) Cro. Car. 180. Str 
(h) 1 Vern. 411. 1 Equ. Caſ. abr. 86, 87. Stra. 534. 
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V. Tak next kind of forfeitures are thoſe by breach or 
bu performance of a condition annexed to the eſtate, either 
rely by deed at its original creation, or impliedly by 
from a principle of natural reaſon. Both which we con- 
bd at large in a former chapter (1). 


VI. I, THEREFORE now proceed to another ſpecies of for- 

bare, viz. by waſtp. Waſte, vaſtum, is a ſpoil or de- 
Yon in houſes, gardens, trees, or other corporeal here- 
ments, to the diſheriſon of him that hath the remainder 
ererſion in fee-ſimple or fee-tail (k). 


Was TE is either voluntary, which is a crinie of commiſ- 
n, as by pulling down a houſe; or it is permiſive, which 
matter of omiſſion only, as by ſuffering it to fall for want 
receffary reparations. Whatever does a laſting damage to 
frechold or inheritance is waſte (I). Therefore removing 
inſcot, floors; or other things once fixed to the freehold 
a houſe, is waſte (m). If a houſe be deſtroyed by tem 
| lightning, or the like, which is the act of Providence, 
b no waſte : but otherwiſe, if the houſe be burnt by the 
lefſneſs or neghgence of the leſſee; though now by the 
tute 6 Ann. c. 31. no action will lie againſt a tenant for an 
adent of this kind. Waſte may alſo be committed in ponds, - 
re-houſes, warrens, and the like; by ſo reducing the num- 
of the creatures therein, that there will not be ſufficient . 
the reverſioner when he comes to the inheritance (n). Tim- 
is alſo part of the inheritance (o). Such are oak, aſh, and 
Ln all places: and in ſome particular countries, by local 
bom, where other trees are generally uſed for building, 
are thereupon conſidered as timber; and to cut down 
i trees, or top them, or do any other act whereby the 
ider may decay, is waſte (p). But underwood the tenant 
Vol. IT. = may 


[)See chap. 10. pag. 12. (k) Co. Litt. $3, ()) Het. 
[mm) 4 Rep. 64. [n) Co, Litt. 53, (o) 4 Rep. 
(p) Co, Litt. 83. | 
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may cut down at any ſeaſonable time that he pleaſes (0); 
may take ſufficient eſtovers of common right for houſe. 
and cart- bote; unleſs reſtrained (which is uſual) by partic 
covenants, or exceptions. (r). The converſion of land ft 
one ſpecies to another is waſte. To convert wood, mead 
or paſture, into arable; to turn arable, meadow, or paſh 
into woodland; or to turn arable or woodland into paſt 
are all of them waſte (s). For, as fir Edward Coke 
ſeryes (t), it not only changes the-courſe of huſbandry, 
the evidence of the eſtate; when ſuch a cloſe, which-is 0 
veyed and deſcribed as paſture, is found to be arable, a 
converſo., And the ſame rule is obſerved, for the ſame 
ſon, with regard to converting one ſpecies of edifice into: 
ther, even though it is improved in its value (u). Toe 
the land to ſearch for mines of 'metal, coal, &c. is waſte; 
that is a detriment to the inheritance ();: but, if the pit 
mines were open before, it is no waſte for the tenant to 
tmue digging them for his own uſe'(x) ; for it is now beef © 
the mere annual profit of the land. Theſe three are the 
neral heads of waſte, wiz. in houſes, in timber, and in | 
Though, as was before ſaid, whatever tends to the deſ 
tion, or depreciating the value, of the inheritance, is ct 
dered by the law as waſte, * | 


LET us next ſee, who are liable to be puniſhed for ler 
mitting waſte. And by the feodal law, feuds being Mad 
nally granted for life only, we find that the rule was gef wbl. 
for all vaſals or feudatories; i yvaſallus feudum difſipa lion 


« out inſigni detrimento deterius fecerit, privabitur bath 
But in our antient common law the rule was by no me: ore 
large: for not only he that was ſeiſed of an eſtate of i H 
tance might do as he pleaſed with it, but alſo waſte wa 1 
punifhable in any tenant, ſave only in three perſons ; gu * J 

| 40 | 


: | Hoy 
) 2 Roll. Abr. 817. G) co.Litt. 44. 00 
* Inſt. 63. bu 1 Lev. 30g, (W) s Rep. 1% tos 
Hob, 295, (y) Wright. 44. bs 
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vralry, tenant in dower, and tenant by the curteſy (z); 
nt in tenant for life or years (a). And the reaſon of the 
ity was, that the eſtate of the three former was created 
te act of the law itſelf, which therefore gave a remedy 
{them : but tenant for life, or for years, came in by the 
nie and leaſe of the owner of the fee, and therefore he might 
eprovided againſt the committing of waſte by his leflec ; 
he did not, it was his own default. But, in favour of 
mers of the inheritance, the ſtatutes of Maribridge(b) 
Cloceſter (c) provided, that the writ of waſte ſhail not 
le againft tenants by the law of England, (or curteſy) 
hoſe in dower, but againſt any farmer or other that holds 
ay manner for life or years. So that, for above five hun- 
{years paſt, all tenants for life, or for any leſs eſtate, have 
puniſhable or liable to be impeached for waſte, both vo- 
tryand permiſſive 3 unleſs their leaſes be made, as ſome- 
s they are, without impeachment of waſte, ab/que impeti- 
ati; that is, with a proviſion or protection that no man 
linpetere, or ſue him, for waſte committed. 


u puniſhment for waſte committed was, by common law 
he ſtatute of Marlbridge, only ſingle damages (d); except 
kcaſe of a guardian, who alſo forfeited his wardſhip (e) by 
moviions of the great charter (f); but the ſtatute of 
ter directs, that the other four ſpecies of tenants ſhall 
ad forfeit the place wherein the waſte is committed, and 
treble damages, to him that hath the inheritance. The 
lon of the ſtatute is, “ he ſhall forfeit the hing which 
bath waſted ;”” and it hath been determined, that under 
words the place is alſo included (g). And if waſte be 
ſfcr/im, or here and there, all over a wood, the whole 
i ſhall be recovered; or if in ſeveral roors of a houſe, 


Mole houſe ſhall be forfeited (h); becauſe it is impractica- 


tte reverſioner to enjoy only the identical places waſted, 
N 2 | when 


lt was however a doubt whether waſte was puniſhab'e at the 
dan ly in te ant by the curteſvy. Regiſt. 72. Bro. Abr. rt. 
86.2 Inſt. 391. (a) 2 Inſt 299. (b) 52 Hen III. c. 

(c) 6. Edw. I. c. 4.5 (d) 2 Inſt. 1465. (e) Ibis. zoo. 
Hen. . (g) 2 Iaſt. 303. (h) Co Litt. . 
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when lying interſperſed with the other. But if waſte), 
only in one end of a wood (or perhaps in one room of a] 
if that can be conveniently ſeparated from the reſt, the 
only is the locus vaſtatus, or 1 waſted, and chat on! 
be forfeited to the reverſioner (i). 


VII. A SEVENTH ſpecies of forfeiture is that of «© 
eſtates, by breach of the cuſtoms of the manor. Cy 
eſtates are not only liable to the ſame forfeitures as thoſe 
are held in ſocage, for treaſon, felony, alienation and 
whereupon the lord may ſeiſe them without any preſer 
by the homage (k); but alſo to peculiar forfeitures, all 
to this ſpecies of tenure, which are incurred by the hre 
either the general cuſtoms of all copyholds, or the p 
local cuſtoms of certain particular manors. And we 
ferve that, as theſe tenements were - originally holden 
loweſt and moſt abje& vaſals, the marks of feodal do 
continue much the ſtrongeſt upon this mode of pr 
Moſt of the offences which occaſioned a reſumption of 
by the feodal law, and were denominated feloniae, þ 
wvaſallus amitteret feudum (I), ſtill continue to he cauſes 
feiture in many of our modern copyholds. As, by ſubt 
of ſuit and ſervice (m); /i dominum deſerwire noluerit( 
dliſclaiming to hold of the lord, or fwearing himſelf 
copyholder (o); f dominum ejurawvit, i. e. negavit /t « 
Feudum habuere (p): by negle& to be admitted tenan 
a year and a day (q) ; / per annum et diem ceſſaverit1 
da inveſlitura (r): by contumacy in not  appe: 
court after three proclamations (s); , a domino tt 
non comparuerit (t): or by refuſing, when ſworn of 
mage, to preſent the truth according to his oath (u); 
weritatem noverint, et dicant ſe neſcire, cum ſciant ( 


(i) 2 Inft. 304. (K) 2Ventr. 38. Cro Eliz. 499. 01 
t. 26. in calc. (m) 3 Leon. 108. Dyer. 211. (0 
t. 21. (o) Co. Copyh. 5 87. (p) Feud. „ 400 


) Plowd. 372, (r) Feud. l. 2. 1. 22. (s) 0 
ed §. 87. (t) Feud, I. 2.1. 22. (u) © 
& 57. (W) Feud. J. 2. f. 38. | 
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ind a variety of other caſes, which it is impoſſible here 
\nerate, the forfeiture does not accrue to the lord till 
te offences are preſented by the homage, or jury of the 
court baron (x); per laudamentum parium ſuorum (y): 
tis more fully expreſſed in another place (2), nemo mi- 
inatur de poſſeſſione ſui beneficii, niſi convifta culpa, quae 
warda (a) per judicium parium ſuorum. 


II, the eighth and laſt method, whereby lands and tene- 
my become forfeited, is that of bankruptcy, or the act 
coming a bankrupt: which unfortunate perſon may, 
the ſeveral deſcriptions given of him in our ſtatute law, 
us defined ; a trader, who ſecretes himſelf, or does cer- 
ther acts, tending to defraud his creditors. 


o ſhall be ſuch a trader, or what acts are ſufficient to 
ninate him a bankrupt, with the ſeveral connected conſe- 
ces reſulting from that unhappy ſituation, will be better 
kred in a ſubſequent chapter; when we ſhall endeavour 
fully to explain its nature, as it moſt immediately relates 
rdonal goods and chattels. I ſhall only here obſerve the 
ter in which the property of lands and tencments are 
fred, upon the ſuppoſition that the owner of them is 
and indiſputably a bankrupt, and that a commiſſion 
ukrupt is awarded and ifſued againſt him. 


the ſtatute 13 Eliz. c. 7. the commiſſioners for that pur - 
when a man is declared a bankrupt, ſhall have full power 
pole of all his lands and tenements, which he had in his 
nght at the time when he became a bankrupt, or which 
leſcend or come to him at any time afterwards, before his 
bare ſatisfied or agreed for; and all lands and tenements 
were purchaſed by him Joantly with his wife or children 

ET 2 | te 


co. Copyh. F. ot; (y) Fead, J. 1. f. 21. (2) Ibid. t. 
(2) i, e. arbitranda, definienda, Du Freſue. IV. 79. 
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to his own uſe, (or ſuch intereſt therein as he may lawf 
part with) or purchaſed with any other perſon upon (4 
truſt for his own ule; and to cauſe them to be appraiſe 
their full value, and to ſell the ſame by deed indented and! 
led, or divide them proportionably among the creditors. 
ſtatute expreſsly included not only free, but copyhold, la 
but did not extend to eſtates-tail, farther than the bank: 
life; nor to equities of redemption on a mortgaged eſ 
wherein the bankrupt has no legal intereſt, but only ane 
table reverſion, Whereupon the ſtatute 21 Jac. I. e. 
enacts, that the commiſſioners ſhall be impowered to ſe 
convey, by deed indented and inrolled, any lands or t 
ments of the bankrupt, wherein he ſhall be ſeiſed of x 
tate- tail in poſleſſion, remainder, or reverſion, unleſs the 
mainder or reverſion thereof ſhall be in the crown ; and 
ſuch ſale ſhall be good again all ſuch iſſues in tail, rem 
dermen, and reverſioners, whom the bankrupt himſelf 
have barred by a common recovery, or other means: 
that all equities of redemption upon mortgaged eſtates, 
be at the diſpoſal of the commiſſioners ; for they ſhall 
power to redeem the fame, as the bankrupt himſelf 
have done, and after redemption to fell them. And alk 
this and a former a& (b), all fraudulent conveyances tt 
feat the intent of theſe ſtatutes are declared void; but thi 
purchaſor bona fide, for a good or valuable conſider 
ſhall be affected by the bankrupt laws, unleſs the commt 
be ſued forth within five years after the act of bankr 
committed, > 


By virtue of theſe ſtatutes a bankrupt may loſe all hi 
eftates; which may at once be transferred by his 
miſſioners to their aſſignees, without his participation or 


(b) 1 Jac. I. c. 18. 


of .T HI N. G 8. \ 9 
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CHAPTER THE NINETEENTH. 


or TITLE By ALIENA TION. 


j E mot uſual and univerſal method of acquiring a ti- 
tle to real eſtates is that of alienation, conveyance, or 
aſe in its limited ſenſe ; under which may be comprized 
method wherein eſtates are voluntarily reſigned by one 
1 and accepted by another; whether that be effected by 
5 gift marriage ſettlement, deviſe, or other tranſmiſſion ' 
paper by the mutual conſent 4 the parties. 
Tars means of taking eſtates, by be is not of equal 
tquity in the law of England with that of taking them by 
ent, For we may Wenn der that, by the feodal law (a), 
ure and genuine feud could not be transferred from one 
tory to another without conſent of the lord; leſt thereby 
ble or ſuſpicious tenant might have been ſubſtituted and 
pled upon him, to perform the feodal ſervices, inſtead of 
on whoſe abilities and fidelity he could depend. Neither 
Id the fendatory then ſubject the land to his debts; for, if 
night, the feodal reſtraint of alienation would have been 
lh f uſtrated and evaded (b). And, as he could not aliene 
tis life- time, ſo neither could he by will defeat the ſucceſ- 
Y dy deviſing his feud to another family: nor even alter the 
ecf it, by impoſing particular limitations, orpreſcribing 
mulual path of deſcent. Nor, in ſhort, could he aliene the 
I even with the conſent of the lord; unleſs he had alſo 
2 the conſent of his own next apparent, or preſumptive, 
And therefore it was very uſual in antient feoffments 
TH „ that the alienation was made by conſent of the 
N 4 heirs | 


N dee ns 57. (b) Feud, Tak; 7. 27. (e) Co. Litt. 9. 


bs "4 


alſo an additional clog upon alienations. 
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heirs of the feoffor; or ſometimes for the heir apparent h; 
felf to join with the ſeoFor in the grant (d). And, on the oths 
hand, as the feodal obligation was looked upon to be recipre 
cal, the lord could not aliene or transfer his ſigniory witho 
the conſent of his vaſal: for it was eſteemed unreaſonable 4 
ſubject a feudatory to a new ſuperior, with whom he migt 
have a deadly enmity, without his own approbation; or ere 
to transfer his fealty, without his being thoroughly apprint 
of it, that he might know with certainty to whom his rende 
and ſervices were due, and be able to diſtinguiſh a lawf 
diſtreſs for rent from a hoſtile ſeifin of his cattle by the lot 
of a neighbouring clan (e). This conſent of the vaſal wi 
expreſſed by what was called attoruing (f), or profeſſing 
become the tenant of the new lord; which doRrine of atto 
ment was extended to all leſſees for life or years. For if of 
bought an eſtate with any leaſe for life or years ſtanding o 
thereon, and the leſſee or tenant refuſed to attorn to the pi 
chaſor, and to become his tenant, the grant or contract w 
in moſt caſes void, or at leaſt incomplete (g): which v 


Bur by degrees this feodal ſeverity is worn off; and ex 
rience hath ſhewn, that property beſt anſwers the purpoſe 
civil life, eſpecially in commercial countries, when its trans 
and circulation are totally free and unreſtrained. The road 
cleared in the firſt place by a law of king Henry the firſt, wh 
allowed a man to ſell and diſpoſe of lands which he himſelf 1 
purchaſed ; for over theſe he was thought to have a moreq bt, 
tenſive power, than over what had been tranſmitted to himi kb 


courſe of deſcent from his anceſtors (h): a doctrine, whic 
| countenane 


(d) Madox. Fer mul. Angl. No. 316, 319, 427. e) Gi 
. (F) The ſame doctrine and the lame ene * 
prevailed in Bretagne—peſſeſſimes in juriſdictionalibus nin 
apprehend: poſſe, qua m per attournances et au ir ances, ut lag fat 
cum va ſallus, ejurato prieris domini obſequio et fide, novo fe ſac 
ments novo item domino acquirenti ohſtringebat; idgue Juſſu aud 
D'Argentre Antig. Cen ſuet. Brit. apud Du Freſne. i. 113% 
e Litt. §. 881. (h) Emptiones vel aequifittones ſus: del 
magis velit. Terram autem quam ei parentes dederunt, nin 1 
extra cognationem ſua m. LL, Hen. I. c. Jo. | 
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wntznanced by the feodal conſtitutions themſelves (j): but 


vas not allowed to ſell the whole of his own acquirements, 
655 totally to diſinherit his children, any more than he was 
{liberty to aliene his paternal eſtate (i). Afterwards a man 
ns to have been at liberty to part with all his own acquiſi- 
tons, if he had previouſly purchaſed to him and his a by 
une; but, if his aſſigns were not ſpecified in the purchaſe 
ted, he was not empowered to aliene (k) : and alſo he might 
urt with one fourth of the inheritance cf his anceſtors with- 
wut the conſent of his heirs (I). By the great charter of Henry 
l. (m), no ſubinfeudation was permitted of part of the 
nd, unleſs ſufficient was left to anſwer the ſervices due to 
te ſuperior lord, which ſufficiency was interpreted to be one 
lf or moiety of the land (n). But theſe reſtrictions were 
general removed by the ſtatute of quia emptores (o), whereby 
| perſons, except the king's tenants in capite, were left at 
berty to aliene all or any part of their lands at their own diſ- 
tion (p). And even theſe tenants in capite were by the 
tute 1 Edw. III. c. 12. permitted to aliene, on paying a 
Fne to the king (q). By the temporary ſtatutes 7 Hen. VII. 
z. and 3 Hen. VIII. c. 4. all perſons attending the king in 
his wars were allowed to aliene their lands without licence, 
nd were relieved from other feodal burdens. And, laſtly, 
tleſe very fines for alienations were, in all caſes of freehold 
tnure, entirely aboliſhed by the ſtatute 12 Car. II. c. 24. 
1 to the power of charging lands with the debts of the owner, 
dus was introduced fo early as ſtatute Weſtm. 2. which (r) 
lubjeRted a 2z07ety of the tenant's lands to executions, for 
&hts recovered by law; as the whole of them was likewiſe 
ſubjected to be pawned in a ſtatute-merchant by the ſtatute Je 
rercatoribus, made the ſame year, and in a ſtatute ſtaple by 
N 5 1 ſtatute 


j) Feud, I. 2. t. 39. (i) S. queſtum tantum habuerit is, gui 
portem terrae ſuae donare voluerit, tunc quidem Hoc ei licet; ſed non 
hun queſium, quia non poteſt filium ſuu m haeredem exhaeredare. 
vlavil, ? 7. c. x. (k) Mirr. c. 1. $ 3. This is allo borrowed 
um the feodal law. Feud. J. 2. f. 48. (I) Mirr. ibid. (m) 9 
en, III. c. 32, (n) Dalrymple of feuds 98. (o) 18 Edw. I. 
. (p) See pag. 72. (d) 2 Inſt. 67. (r) 13 Edw. I. c. 18. 
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facie, capable both of conveying and purchaſing, unleſs t| 


of the particular! tenant is the poſſeſſion of him in reverli 


| incapable of conveyin g, from the time of the offence commit 
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ſtatute 27 Edw. III. c. 9. and in other ſimilar recognizan 
by ſtatute 23 Hen. VIII. c. 6. And, now, the whole 
them is not only ſubject to be pawwred for the debts of f 
owner, but likewiſe to be abſolutely ſold for the benekt « 
trade and commerce 'by the ſeveral ſtatutes of bankruptc 
The reftraint of dein lands by will, except in ſome plac 
by particular cuſtom, laſted longer that not being totally 
moved, till the abolition of the military tenures. The dog; 
of attornments continued ſtill later than any of the reſt, an 
became extremely troubleſome, though many methods we 
invented to evade them; till, at laſt, they were made no long 
neceſſary, by ſtatutes 4 & 5 Ann. c. 16 and 11 Geo. II. c. 1g, 


IN examining the nature of alienation, let us firſt enquir 
briefly, «who may aliene and to 2vhom; and then, more large! 
howw a man may aliene, or the ſeveral modes of conveyance, | 


I. WHo may-aliene, and to whom; or, in other word 
who is capable of conveying, and who of purchaſing. AH n 
herein we muſt conſider rather the incapacity, than capaci | 5 
of the ſeveral parties: for all perſons in paſſaſſion are, pri 


law has laid them under any particular diſabilities. But, 
a man has only in him the rig of either poſſeſſion or pri 
perty, he cannot convey it to any other, left pretended titl 
might be granted to great men, whereby juſtice might 
trodden down, and the weak oppreſſed (s). Yet reverkio1 
and veſted remainders may be granted; becauſe the poſſeſſi : 


or remainder; but contingencies, and mere poſſibilities, thou 1 
they may be releaſed, or deviſed by will, or may paſs to an. 
heir or executor, yet cannot (it hath been faid) be aſſign! 
to a ſtranger, unleſs coupled with ſome preſent intereſt () 


PERSONS attainted of treaſon, felony, and pracmunire Mee 
provid 
(-) Co. Litt, 24. (0 Sheppard's touchſtore, 238, 235 J 


11 bid. 152. 1 P. Was. 574. Stra. 1 


* 


* 
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nced attainder follows (t): for ſuch conveyance by them 
my tend to defeat the king of his forfeiture, or the lord of 
b eſcheat. But they, may purchaſe for the benefit 'of the 
unn, or the lord of the fee, ag they are diſabled to bold: 
we lands ſo purchaſed, if after attainder, being ſubje& to 
mnaiate forfeiture; if before, to eſcheat as well as forfei- 
re, according to the nature of the crime (u). So alſo cor- 
dortions, religious or others, may purchaſe lands; yet, un- 
1 they have a licence to hold in mor tmain, they cannot re- 


in ach purchaſe; but it mall be forfeited to the lord of the 
r | % 


e. 
[010Ts and perſons of nonſane memory, infants and per- 
ius under dureſs, are not totally diſabled either to convey 
purchaſe, but ſub modo only. For their conveyances and 
chaſes are voidable, but not actually void. The king in- 
kd, on behalf of an idiot, way avoid his grants or other 
its (w). But it hath been ſaid, that a 207 compos himſelf, 
bough he be afterwards brought to a right mind, ſhall not 
| permitted to allege his own inſanity in order to avoid ſuch 
bent; for that no man ſhall be allowed to ſtultify himſelf, 
r plead his own diſability. The progreſs of this notion is 
mewhat curious. In the time of Edw. I. aon compos was 
ficient plea to avoid a man's own bond (x): and there is 
writ in the regiſter (y) for the alienor himſelf to recover 
ws aliened by him during his inſanity ; dum fuit non com- 
u mentts ſung, ut dicit, &c. But under Edward III. a ſcru- 
e began to ariſe, whether a man ſhould be permitted to 
Wen himſelf; by pleading his own inſanity (z): and, af- 
ards, a defendant in aſſiſe having pleaded a releaſe by the 
Iant'f ſince the laſt continuance, to which the plaintiff re- 
ied (ore tenus, as the manner then was) that he was out of 
Is mind when he gave it, the court adjourned the aſſiſe; 
ting, whether as the plaintiff was ſane both then and at 
commencement of the ſuit, he ſhould be permitted to plead 
n intermediate deprizutden of reaſon; . the queſtion was 
alked 


0 Co, 1 Litt, 42, (u) Ibid. 2 (w) 7574 247. (* B: it 
6,28, ol. 66. () fel. 228. (2) 5 Ego, III. 20. 
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aſked, how he dame to remember the releaſe, if out of h 
ſenſes when he gave it (a). Under Henry VI. this way 
reaſoning (that a man ſhall not be allowed to diſable him 
by pleading his own incapacity, becauſe he cannot kng 
what he did under ſuch a ſituation) was ſeriouſly adopted] 
the judges in argument (b); upon a queſtion, whether t 


(l 


inſane anceſtor. And from theſe looſe authorities, whi 
Fitzherbert does not ſcruple to reject as being contrary 
reaſon (c), the maxim that a man ſhall not ſtultify him 
hath been handed down as ſettled law (d): though later gf 
nions, feeling the inconvenience of the rule, have in m- 
points endeavoured to reſtrain it (e). And, clearly, the ne 
heir, or other perſon intereſted, may, after the death of 
idiot or non compos, take advantage of his incapacity a 
avoid the grant (f). And fo too, if he purchaſes under tl 
ier, and does not afterwards upon recovering 
ſenſes agree to the purchaſe, his heir may either waive or: 
cept the "fate at his option (g). In like manner, an inf; 
may waive ſuch purchaſe or co1weyance, when he comes 
full age; or, if he does not then actually agree to it, 
heirs may waive 1t after him (h). Perſons alſo, who pt 
chaſe or convey under dureſs, may affirm or avoid ſuch tr; 
action, whenever the dureſs is ceaſed (i). For all thef: 
under the protection of the law 5 which will not ſuffer th 
to be impoſed upon, through the imbectlity of their pre 
condition; fo that their acts are only binding, in cafe t 
be afterwards agreed to, when ſuch imbecility ceaſes. 


Tux caſe of a feme-covert is ſomewhat different. She 
purchaſe an eſtate without the conſent of her huſband, and 
conveyanceis good during the coverture, till heavoidsit by iq 
act declaring his diſſent (K). And, though he does nothin 


4 


(a) 35 A.. 0 (b) 39 Hen, VL 42. (e) F. N. B 
d) Litt. J. 405 Dio. El. 398. 4. Rep- 123. (e) C0 
469. 3. Mod. 3:0, 311. 1 Equ. cal. abr, 279 (Perg 
.. (80 0 1. tt. 2. kh) Bid. (i) 2 Iutt. 4934 
Nep. 119. * Co. Litt. 3. : 


09.10. of THIN OS. | 293 
mid it, or even if he actually conſents, the feme- covert 
elf may, after the death of her huſband, waive or diſa- 
to the fame ; nay, even her heirs may waive it after her, 
te dies before her huſband, or if in her widowhood ſhe 
ves nothing to expreſs her conſent or agreement (I). But 
he conVEyarnce or other contract of a feme-covert (except 
hy ome matter of record) is abſolutely void, and not merely 
idable (m); and therefore cannot be affirmed or made 
od by any ſubſequent agreement. 


Tuꝝ caſe of an alien born is alſo peculiar. For he may 
wchaſe any thing; but after purchaſe he can hold nothing, 
xcept a leaſe for years of a houſe for convenience of mer- 
andize, in caſe he be an alien-friend : all other pur- 
ſes (when found by an inqueſt of office) being immedi- 
tly forfeited to the king (n). 


paris Ts, laſtly, and perſons profeſſing the popiſn reli- 
on, are by ſtatnte 11 & 12 W. III. c. 4. diſabled to pur- 
ue any lands, rents, or hereditaments ; and all eſtates made 
p their uſe, or in truſt for them, are void. But this ſtatute 
conſtrued to extend only to papiſts above the age of eigh- 
en; ſuch only being abſolutely diſabled to purchaſe : yet 
next proteſtant heir of a papiſt under eighteen ſhall have 
E profits, during his life: unleſs he renounces his errors 
ing the time limited by law (o). 


ll. We are next, but principally, to enquire, bow a man 
ky aliene or convey 3 which will lead us to conſider the 
eral modes of conveyance. 


lu conſequence of the admiſſion of property, or the giving 
kparate right by the law of ſociety to thoſe things which 
[the law of nature were in common, there was neceſſarily 
de means to be devifed, whereby that ſeparate right or ex- 
live property ſhould be originally acquired; which, we 
we more than once obſerved, was that of occupancy or 
polleſſion, But this poſſeſſion, when once gained, was 
alſo 


it. () Perkins. . 154. 1 Sid. 126, (z) Co. Litt. 2. 
k. Was 354 


— 


Pr — 
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{ 
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alſo neceflarily to be continued; or elſe, upon one man's 9 


reliction of the thing he had ſeiſed, it would again becom 
common, and all thoſe miſchiefs and contentions would e 
ſue, which property was introduced tos prevent. For ti 
purpoſe therefore, of continuing the poſſeſſion, the mu 
cipal law has eſtabliſhed de/certs and alzenotions : the forma 
to continue the poſſeſſion in the heirs of the proprietor, aft 
his involuntary dereliction of it by his death; the latter 
continue it in thoſe perſons, to whom the proprietor, by lj 
own voluntary act, ſhall chooſe to relinquiſh i it in his life- tim 
A tranſlation, or transfer, of pi 'operty being thus admit 
by law, it became neceſſary that this transfer ſhould be pri 
perly evidenced: in order to prevent diſputes, either abo 
the fact, as whether there was any transfer at all; or co 
cerning the perſons, by whom and to whom it was tran 
ferred ; or with regard to the ſubje& matter, as what the thi 
transferred conſiſted of; or, laſtly, with relation to t 
mode and quality of the transfer, or for what period 
time (or, in other words, for what eſtate and intereſt)t 
conveyance was made. The legal eyidences of this tran 10 
tion of property are called the common afſurances of the kin ” 
dom, whereby every man's eſtate is Are to him, and 
controverſies, doubts, and difficulties are either prevent 


or removed. 


THESE common aſſurances are of four kinds: 1. By m 
ter in pats, or deed; which is an aſſurance tranſacted hetw( 
two or more private perſons in pats, in the country; tha 
(according to the old common law) upon the very fpot to 
transferred. 2. By matter of record, or an affurance tr: 
acted only in the King's bing courts of record. 3. By! 
cial _—_ obtaining i in ſome particular places, and rel 


1 
ing only to ſome particular ſpecies of property. W. eſe 
three are ſuch as take effect during the life of the party c ware 


veying or aſſuring. 4. The fourth takes no effekt, till al 
Ex N and that is by dew/ iſe, contained in his lat 
and teſtament, We ſhall treat of each in its order. 
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CHAPTER THE TWENTIETH. 


or ALIENATION By DEED. 


IN treating of deelts; I ſhall conſider, firſt, - their . 
nature; and next, the ſeveral forts or kinds of deeds, 
th their reſpective incidents. And in explainig the former, 
fall examine, firſt, what a deed is; ſecondly, its requi- 
ts; and, thirdly, how it may be avoided,, 


L Fix sr then, a deedis a writing ſealed and delivered by 
e parties (a). It is ſometimes called a charter, car ta, 
n its materials; but moſt uſually, when applied to the 
nlactions of private ſubjects, it is called a deed, in Latin 
un, #27 efoynv, becauſe it is the moſt ſolemn and au- 
mtic act that a man can poſſibly perform, with relation to 
diſpoſal of his property; and therefore a man ſhall al- 
j5 be e/fopped by his own deed, or not permitted to aver 
prove any thing in contradiction to what he has once fo 
kmnly and deliberately avowed (b). If a deed be made 
more parties than one, there ought to be regularly as 
ty copies of it as there are parties, and each ſhould be 
or indented (formerly in acute angles inftar dentium, but 
reſent in a waving line) on the top or fide, to tally or 
pond with the other; which deed, ſo made, is called 
ndenture. Formerly, when deeds were more conciſe than 
reſent, it was uſual to write both parts on the ſame piece 
parchment, with ſome word cr letters of the alphabet 
ten between them; through which the parchment was 
, either in a ſtrait or del line, in ſuch a manner 
v leave half the word on one part and half on the other. 
| Deeds 


(a) Co. Litt. 171, [b) Plo n d. 434. 
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Deeds thus made were denominated ſyngropha by the canoniſ 

(c): and with us chirographa, or hand-writings (d) 
word cirographum or cyrographum being uſually that wh 

was divided in making the indenture : and this cuſtom is # 
| Preſerved in making out the indentures of a fine, where 
hereafter. But at length indenting only has come into u 
without cutting through any letters at all; and it ſeems 
preſent to ſerve for little other purpoſe, than to give name 
the ſpecies of the deed. When the ſeveral parts of an inde 
ture are interchangeably executed by the ſeveral parties, tl 
part or copy which is executed by the grantor is uſually cal 
the original, and the reſt are counterparts : though of lat 
is moſt frequent for all the parties to execute every pz 
which renders them all originals. A deed made by one pe 
only is not indented, but polled or ſhaved quite even ; ; 
is therefore called a deed-poll, or a ſingle deed (e). 


II. WE are in the next place to conſider the reguiſte 
a deed. The firſt of which is, that there be perſons: 
to contract and be contracted with, for the purpoſes inten( 
by the deed; and alſo a thing, or ſubje& matter to be e 
tracted for; all which muſt be expreſſed by ſufficient n: 
(f). So as in every grant there muſt be a grantor, or g 
tee, and a thing granted; in every leaſe a leſſor, a le 
and a thing demiſed. oj 


0 | - SECONDLY ; the deed muſt be founded upon good Wind! 
i ſufficient confederation. Not upon an uſurious eontraCt ( 
| nor upon fraud or colluſion, either to deceive purchfnen 
bona fide (h), or juſt and lawful creditors (i); any of 
bad conſiderations will vacate the deed. A deed alſc 
other grant, made without any conſideration, is, as it 
of no effect; for it is conſtrued to enure, or to be effe 


only to the uſe of the grantor himſelf (k). The conſider; 


(e) Lyndew. J. t. f. 10. c. 1 (d) Mirror. c. 2. $. 27. (e 
„ 371. 372. (f) Co. Litt. 38. (g) Stat. 13. Ei 
(h) Stat. 27 Eliz. c. 4. (i) Stat. 13. Eliz. c. 5. () 
$. 533: 
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be either 2 good, or a valuable one. A good conſidera- 
iz ſuch as that of blood, or of natural love and affection, 
ua man grants an eſtate to a near relation; being founded 
;notives of generoſity, prudence, and natural duty: a 
ble conſideration is ſuch as money, marriage, or the 
which the law eſteems an equivalent g given for the grant 
and is therefore founded in motives of juſtice. Deeds, 
pon g good conſideration only, are conſidered merely 
ſuntary, and are frequently ſet aſide in favour of eredi- 
is and 59127 fide purchaſors. 


Tus DLV; the deed muſt be auritten, or I preſume 
wed; for it may be in any character or language; but it 
ut be upon paper, or parchment. For if it be written on 
de, board, linen, leather, or the like, it is no deed (m). 
ood or ſtone may be more durable, and linen leſs liable to 
res; but writing on paper or parchment unites in itſelf, 
ne *. fectly than any other way, both thoſe de ſireable qua- 

for there is nothing elſe ſo durable, and at the ſame 
el little liable to alteration 3 nothing ſo ſecure from alte- 
lon, that is at the ſame time ſo durable. It muſt alſo have 
reular ſtamps, impoſed on it by the ſeveral ſtatutes for 
encreaſe of the public revenue; elſe it cannot be given 
dence. Formerly many conveyances were made by pa- 
or word of mouth only, without writing; but this giving 
undle to a variety of frauds, the ſtatute 29 Car. II. c. 3. 
dts, that no leaſe or eſtate in lands, tenements, or here- 
ments, (except leaſes, not exceeding three years from the 
Kinz, and whereon the reſerved rent is at leaſt two thirds 
e real value) ſhall be looked upon as of greater force 
n leaſe or eſtate at will; unleſs put in writing, and ſigned 
the party granting, or his agent lawfully authorized in 
we. 


(OVRTHLY 3 the matter written muſt be legally and or- 
ſet forth: that is there muſt be words ſufficient to 
f the agreement and bind the parties: which ſufficiency 

muſt 


) 3 Rep, 83. (m) Co. Litt. 229. F. N. B. 122, 


office of the habendum is properly to determine what eſtate 


life,“ the habendum would be utterly void (8); for an ett 


ſhall not afterwards be taken away, or diveſted, by it. T 
tenendum, ( and to hold,” is now of, very little uſe, and is on 


§ 2. pag. 6. (q) Did. (r) Co. Litt. 21. 2 Roll, Rep, | 
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muſt be left to the courts of law to determine (n). For it 
not abſoluttly neceſſary in law, to have all the forma] part 
that are uſually drawn out in deeds, ſo as there be ſufficier 
words to declare clearly and legally. the party's meanin 
But, as theſe formal and orderly parts are calculated to co 
vey that meaning in the cleareſt, diſtincteſt, and moſt ef 
tual manner, and have be2n well conſidered and ſettled by l 
wiſdom of ſucceſſive ages, it is prudent not to depart fi 
them without good reaſon or urgent neceſſity ; and therefat 
I will here mention them in their uſual (o) order. 


1. THE premiſes may be uſed to ſet forth the number 1 
names of the parties, with their additions or titles. The 
alſo contain the recital, if any, of ſuch deeds, agreement 
or matters of fact, as are neceſſary to explain the reaſor 
upon which the preſent tranſaction is founded; and here 
alſo is ſet down the conſideration upon which the deed is mad i 
And then follows the certainty of the grantor, grantee, 3 
thing granted (p). | | on: 


2. 3. NEXT come the Bhabendum and tenendum (q). Tl 


intereſt is granted by the deed ; though this may be perfom nt, 
ed, and ſometimes is performed, in the premiſes. In wh Hille 
caſe the habendum may leſſen, enlarge, explain, or qualif 
but not totally contradict or be repugnant to, the eſtate granſr of 
ed 1n tne premiſes, As if a grant be“ to A and the heirs 
« his body,“ in the promiſes, habendum (e to him and! 
„ heirs for ever, or vice vc; here A has an eſtate- ta 
and a fee-hmple expectant thereon (r). But, had it been 
the premiſes © to him and his heirs,” habendum “' to him ito: 


of inneritance is veited in him before the Hab n⁰ꝭ,Tm; comes, al 


E Wo 


(n) Co. I 228. (o) Thid. 6. (p) See avpend:7, Yo. 


5 bo 
— 


23 Cro. Jac. 476.. 21 Uh Be $4. © Rep. 58. 
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jptin by cuſtom. It was ſometimes formerly uſed to ſignify. 
he tenure, by which the eſtate granted was to be holden ;. 
wi, © tenendum per ſeruitium militare, in burgagio, in libero 
keagi0, &c.” But, all theſe being now reduced to free 
nd common ſocage, the tenure is never ſpecified, Before 
te ſtatute of quia emptores, 18 Edw. I. it was allo ſometimes 
ned to denote the lord of whom the land ſhall be holden : 
mt that ſtatute directed that all future purchaſors to hold, not 
the immediate grantor, but of the chief lord of the fee, 
tis uſe of the tenendum bath been alſo antiquated; though 
r a long time after we find it mentioned in antient charters, 
hat the tenement ſhall be holden de capilalibus dominis feo- 
ji(t): but, as this expreſſed nothing more than the ſtatute 
lad already provided for, it gradually grew out of uſe, 


4 NexT follow the terms or ſtipulations, if any, upon 
wich the grant is made ; the firſt of which is the reddendum 
i reſervation, whereby the grantor doth create or referve 
me new thing to himſelf out of what he had before granted, 
;*repdering therefore yearly the ſum of ten ſhillings, or a 
pepper corn, or two days ploughing, or the like (u).“ Un- 
er the pure feodal ſyſtem, this render, reditus, return, or 
ent, conſiſted in chivalry principally of military ſervices; in 
illenage, of the moſt ſlaviſh offices; and, in ſocage, it uſu- 
ll; conſiſts of money, though it may conſiſt of ſervices ſtill, 
of any other certain profit (w), To make a redderndum 
00d, if it be of any thing newly created by the deed, the re- 
ration mult be to the grantors, or ſome, or one of them, 
td not to any ſtranger to the deed (x). But if it be of an- 
ent ſervices or the like, annexed to the land, then the reſer- 
nion may be to the lord of the fee (y). 


„ ANOTHER of the terms upon which a grant may be 
ae 1s 2 condition; which is a clauſe of contingency, on the 
Wrering of which the eſtate granted may be defeated; as 
royided always, that if the mortgagor ſhall pay the mort- 
£e gagee 


— 


? 


0 Apnend No. I. Madox. For mul. paſſi m. (u) Append. 
VILA. 1. pag. iii. ()) See pag. 41. (x) Plowd. 13. 
lep. 71, (y) Append. No, I. pag. i. 


aunceſtrel) this alſo bound the lord to warranty (d); the ho 
mage being an evidence of ſuch a feodal grant. And, upon 
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60 gagee 500 I. upon ſuch a day, the whole eſtate granted 
ce ſhall determine ;” and the like (2). 


6. NExT may follow the clauſe of warranty ; whereby 
the grantor doth, for himſelf and his heirs, warrant and ſe- 
cure to the grantee the eſtate ſo granted (a). By the feodal 
conſtitution, if the vaſal's title to enjoy the feud was diſputed] 
he might vouch, or call, the lord or donor to warrant or iſſue 
his gift; which if he failed to do, and the vaſal was evicted, 
the lord was bound to give him another feud of equal value inf 
recompenſe (b). And fo, by our antient law, if before the 
ſtatute of quia emptores a man enfeoffed another in fee, by the 
feodal verb dedi, to hold of himſelf and his heirs by certa 
ſervices; the law annexed a warranty to this grant, which 
bound the feoffer and his heirs, to whom the ſervices (whic! 
were the conſideration and equivalent for the gift) were ori. 
ginally ſtipulated to be rendered (c). Or if a man and his ang 
ceſtors had immediately holden land of another and his an4 
ceſtors by the ſervice of homage (which was called hm 


ſimilar principle, in caſe, after a partition or exchange 0 
lands of inheritance, either party or his heirs be evicted of h 
ſhare, the other and his heirs are bound to warranty (e), be 


cauſe they enjoy the equivalent. And fo, even at this day 4 4 
upon a gift in tail or leaſe for life, rendering rent, the donq nt 
or leſſor and his heirs (to whom the rent is pay able) are boun bon 
to warrant the title (f). But in a feoffment in fee by the ve, 
dedi, ſince the ftatute of quia emptores, the feoffer only W,. . 
bound to the implied warranty, and not his heirs (g); becaul " 
it is a mere perſonal contract on the part of the feoffor, thet 10 
nure (and of courſe the antient ſervices) reſulting back to tl from 
ſuperior lord of the fee. And in other forms of alienatiol * 
gradually introduced ſince that ſtatute, no warranty what . 
N vith 
(2) Append. No. II. C. 2. pag. vii. (a) 1574. No. I. EH“ 
5 Peaſe 2. f. 8. & 3 3 Co. R 384. (9 
143. (e) Co. Litt, 134. (f) 1514. 384. (e) 1 
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ger is implied (h); they bearing no ſort of analogy to 
original feodal donation. And therefore in ſuch caſes it be- 
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the grantor and his heirs ; which is a kind of covenant real, 
ud can only be created by the verb warrantizoor warrant (i). 


THESE expreſs warranties were introduced, even prior to 
the ſtatute of quia emptores, in order to evade the ſtriftneſs 
of the feodal doctrine of non- alienation without the conſent of 
the heir. For though he, at the death of his anceſtor, might 
have entered on any tenements that were aliened without his 
concurrence, yet, if a clauſe of warranty was added to the 


the grantee 3 not ſo much by confirming his title, as by ob- 
liging ſuch heir to yield him a recompenſe in land of equal va- 
ke: the law, in favour of alienations, ſuppoſing that no an- 
WJ cor would wantonly diſinherit his next of blood (k); and 
berefore preſuming that he had received a valuable conſide- 
ation, either in land, or in money which had purchaſed land, 
nd that this equivalent deſcended to the heir together with 
the anceſtor's warranty. So that when either an anceſtor, 
being the rightful tenant of the freehold, conveyed the land 
va ſtranger and his heirs, or releaſed the right in fee-fimple 
to one who was already in poſſeſſion, and ſuperadded a war- 
nnty to his deed, it was held that ſuch warranty not only 
bound the warrantor himſelf to protect and aſſure the title of 
tie warrantee, but it alſo bound his heir: and this, whether 
hat warranty was lineal, or collateral to the title of the land. 
lmeal warranty was where the heir derived, or might by poſ- 
bility have derived, his title to the land warranted, either 
from or through the anceſtor who made the warranty; as, 
where a father, or an elder ſon in the life-time of the father, 
eleaſed to the difleiſor of either themſelves or the grandfather, 
wth warranty, this was lineal to the younger ſon (I). Colla- 
ral warranty was where the heir's title to the land neither 

f was, 


{) Co. Litt. 1. (i] Liu. C. 733. b) Co. Litt. 373. 
ie. § 753. 306, 50). 2 | 


ame neceſſary to add an expreſs clauſe of warranty, to bind 


mceſtor's grant, this covenantdeſcending upon the heir inſured 
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was, nor could have been, derived from the warranting an 
ceſtor; as, where 3 younger brother releaſed to his father 


diſſeiſor, with warranty, this was collateral] to the elder big 


ther (m). But where the very conveyance, to which the war 
ranty was annexed, immediately followed a diſſeiſin, or ope 
rated itſelf as ſuch (as, where a father tenant for years, wit 


_ remainder to his ſon in fee, aliened in fee-fimple with war 


ranty) this, being in its original manifeſtly founded on the 
or wrong of the warrantor himſelf, was called a warran 
commencing by diſſeiſin; and, being too palpably injurious t 
be ſupported, was not binding upon any heir of ſuch tortio 


war rantor (n). 


IN both lineal and collateral warranty, the che 0 
the heir (in caſe the warrantee was evicted, to yield him othe 
lands in their ſtead) was only on condition that he had oths 


ſufficient lands by deſcent from the warranting anceſtor (o 
But though, without aſſets, he was not bound to iniuret 
title of another, yet, in caſe of lineal warranty, whether al 


ſets deſcended or not, the heir was perpetually barred fro 


_ claiming the land himſelf; for if he could ſucceed in ſu 


claim, he would then gain aſſets by deſcent (if he had the 
not before) and muſt fulfil the warranty of his anceſtor: a 
the ſame rule (p) was with leſs juſtice adopted alſo in reſpe 
of collateral warranties, which likewiſe (though no aſſets de 
ſcended) barred the heir of the warrantor from claiming 

land by any collateral title; upon the preſumption of la 


that he might hereafter have aſſets by deſcent either from 


through the ſame anceſtor. The inconvenience of this [att 
branch of the rule was felt very early, when tenants by tl 
curteſy took upon them to aliene their lands with warrant 
which collateral warranty of the father deſcending upon 


fon (who was the heir of both his parents) barred him fro 
claiming his maternal mheritance: to remedy which thel 
tute of Gloceſter, 6 Edw. I. c. z. declared, that ſuch warrall 
ſhould be no har to the ſon, unleſs aſſets deſcended from 


father. It was afterwards attempted in 5o Edw. III. to ma 


» * 


(m) Litt. &. 708. 70). (n) 1bid. F. 698. 70. (0) 0 


Litt. 102. (p) Litt. & 711, 712, 
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lame proviſion univerſal, by enacting that no collateral 
raaty ſhould be a bar, unleſs where . deſcended from 
ſelame anceſtor (q); but it then proceeded not to effect. How- 
x, by the ſtatute 11 Hen. VII. c. 20. notwithſtanding any 
ſenation with warranty by tenant in dower, the heir of the 
hand is not barred, though he be alſo heir to the wife. 
Idby ſtatute 4 & 5 Ann. c. 16. all warranties by any tenant 
life ſhall be void againſt thoſe in remainder or reverſion; 
al collateral warranties by any anceſtor who has no eſtate 
nheritance in, poſſeſſion ſhall be void againſt his heir. By 


E wording of which laſt ſtatute it ſhould ſeem, that the le- 


laue meant to allow, that the collateral warranty of te- 
nt in tail, deſcending (though without aſſets) upon a re- 
winder-man or reverfioner, ſhould ſtill bar the remainder or 
hon. For though the judges, in expounding the ſtatute 
linie, held that, by analogy to the ſtatute of Gloceſter, a 
al warranty by the tenant in tail without aſſets ſhould not 
kr the iſſue in tail, yet they held ſuch warranty with aſſets 
be a ſufficient bar (r): which was therefore formerly men- 
nd (5) as one of the ways whereby an eſtate tail might be 
iroyed ; it being indeed nothing more in effect, than ex- 
inzing the lands entailed for others of equal value. They 
held that collateral warranty was not within the ſtatute 

his; as that act was principally intended to prevent the 

ant in tail from diſinheriting his own iſſue; and therefore 
lateral warranty (though without aſſets) was allowed to be, 


t common law, a ſufficient bar of the eſtate-tail and all 


narders and reverſions expectant thereon (t). And ſo it 
itinues to be, notwithſtanding the ſtatute of queen Anne, 
made by tenant in tail in poſſeſſion: who therefore may now, 
[out the forms of a fine or recovery, in ſome caſes make 
od conveyance in fee- ſimple, by ſuperadding a warranty 
lis grant; which, if accompanied with aſſets bars his own 
n and without them bars ſuch of his heirs as may be in 
ainder or reverſion. 


7. AFTER 


0 Co. Litt. 373. (r) Litt. §. 7 712. 2 Inſt. 293. (+) pag. 
, (t) Co. Lie. 374. 3 Inſt. 335. 8 a 
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7. AFTER warranty uſually follow covenants, or con; 
tions; which are clauſes of agreement contained in a d 
whereby either party may ſtipulate for the truth of c 
facts, or may bind himſelf to perform, or give, ſomethin 
the other. Thus the grantor may covenant that he ha 
right to convey ; or for the grantee's quiet enjoyment 
the like: the grantee may covenant to pay his rent, or | 
the premiſes in repair, &c. (v). If the covenantor coven 
for himſelf and his hezrs, it is then a covenant real, and 
ſcends upon the heirs; who are bound to perform it, 

_ vided they have aſſets by deſcent, but not otherwiſe; | 
covenants alſo for his executors and adminiſtrators, his p 
nal aſſets, as well as his real, are likewiſe pledged for 
performance of the covenant; which makes ſuch coven; 
better ſecurity than any warranty, and it has therefo 
modern practice totally ſuperſeded the other. 


8. LASTLY, comes the concluſion, which mentions 
execution and date of the deed, or the time of its being g 
or executed, either expreſsly, or by reference to ſome 
and year betore-mentioned (w). Not but a deed is good 
though it mention no date; or hath a falſe date; or eyen 
hath an impoſſible date, as the thirtieth of February; | 
ded the real day of its being dated or given, that is, deliy 
can be proved (x). | | 


I PROCEED now to the fifth requiſite for malig a 
deed; the reading of it. This is neceſſary, wherever? 
the parties deſire it: and, if it be not done on his requell 
deed is void as to him. If he can, he ſhould read it hin 
if he be blind or illiterate, another muſt read it to him. 
be read falſely, it will be void; at leaſt for ſo much as 
recited: unleſs it be agreed by colluſion that the deed 
be read falſe, on purpoſe to make it void; for in ſuch e 


ſhall bind the fraudulent party (y). 
SIXT 


(u) Append. No. II. $. 2. pag. viii. (w) 15% p 
(x) Co, Litt. 46. Dyer. 28, (y) 1 Rep. 3. 9. 1 Rep. 
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 xTHLY, it is requiſite that the party, whoſe deed it is, 
ld al, and in moſt caſes I apprehend ſhould {gz it alſo. 
eule of ſeals, as a mark of authenticity to letters and other 
ments in writing, is extremely antient. We read of it 
nung the Jews and Perſians, in the earlieſt and moſt ſacred 
ods of hiſtory (2). And in the book of Jeremiah there is a 
remarkable inſtance, not only of an atteſtation by ſeal, 
italſo of the other uſual formalities attending a Jewiſh pur- 
ue (a). In the civil law alſo (b), ſeals were the evidence of 
ith; and were required, on the part of the witneſſes at 
} at the atteſtation of every teſtament. But, in the times 
four Saxon anceſtors, they were not much in uſe in England, 
x though fir Edward Coke (c) relies on an inſtanceof king 
Wyn's making uſe of a ſeal about an hundred years before 
| conqueſt, yet it does not follow that this was the uſage 
nong the whole nation: and perhaps the charter he mentions 
py be of doubtful authority, from this very circumſtance, 
being ſealed : ſince we are aſſured by all our antient hiſto- 
ns, that ſealing was not then in common uſe. The method 
the Saxons was for ſuch as could write to ſubſcribe their 
mes, and, whether they could write or not, to affix the 
mof the croſs : which cuſtom our illiterate vulgar do, for 
e moſt part, to this day keep up; by ſigning a croſs for 
tir mark, when unable to write their names. And indeed 
snability to write, and therefore making a croſs in its ſtead, 
oneſtly avowed by Caedwalla a Saxon king, at the end of 
t of his charters (d). In like manner, and for the ſame un- 
mountable reaſon, the Normans, a brave but illiterate 
JoL. II. | O | nation, 


) 1 Kings, c. 21. Daniel. c. 6. Eſther. c. 8. (a) © And 
bught the feld of Hanameel, and weighed him the money, even 
venteen ſhecels of ſilver. And I ſubſcribed the evidence and 
ealed it, and took witneſſes, and weighed him the money in the 
dilances. And I took the evidence of the purchaſe, both 
tut which was ſealed according to the law and cuſtom, and 
ſo that which was open.” . 31. (b) Inff. 2. 10. 
„„ „ (d) „ Propria manu pro igno- 
7% literarum ſignum ſanfae crucis expreſſi et ſub ſcripſi.“ 
. far. Angl. l. 1. 5. 42. And this (according to Procapius) 
NN in the eaſt, and Theodoric king of the Goths in 
ne ad betore authorized by their example, on account of their 
ly to write. | | 
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nation, at their firſt ſettlement in France, uſed the pragic, 
ſealing only, without writing their names: which cuſtom e 
tinued, when learning made its way among them, though 
reaſon for doing it had ceaſed ; and hence the charter of x 
ward the Confeſſor to Weſtminſter abbey, himſelf be 
brought up in Normandy, was witneſſed only by his ſeal, ; 
1s generally thought to be the oldeſt ſealed charter of any; 


thenticity in England (e). At the conqueſt the Nom 
lords brought over into this kingdom their own faſhions; MM ; 
introduced waxen ſeals only, inſtead of the Engliſh method 
writing their names, and ſigning with the ſign of the croſs (MM ; 
The impreſſions of theſe ſeals were ſometimes a knight ti 
horſeback, ſometimes other devices: but coats of arms wi i: 

not introduced into ſeals, nor indeed into any other uſe, 

about the reign of Richard the firſt, who brought them f 
the croiſade in the holy land; where they were firſt inven 0: 
and painted on the ſhields of the knights, to diſtinguiſh nec 
variety of perſons of every chriſtian nation who reſorted i U 
ther, and who could not, when clad in complete ſtee * 1 
otherwiſe known or aſcertained. the 
wer 
THI1s neglect ef ſigning, and reſting only upon the aut "0! 
ticity of ſeals, remained very long among us; for it was ¶ *: 
in all our books that ſealing alone was ſufficient to authenti To 
a deed : and fo the common form of atteſting deeds.---*/q nd 
<« and delivered,” continues to this day; notwithſtanding 4 
ſtatute 29 Car. II. c. 3. before- mentioned revives the 8g f 
cuſtom, and expreſsly directs the ſigning, in al grant f 4 
lands, and many other ſpecies of deeds : in which then, A 
ſigning ſeems to be now as neceſſary as ſealing, though i ps 
been ſometimes held that the one includes the other (g ml 
A SEVENTH requiſite to a good deed is that it be d * 
by the party himſelf or his certain attorney: which thereld 2 

| ; on. 8 1. f) „Nor manni chir'grapy 
40 eee 3 1 aliiſque ſignaculi ſac ny 
% Anglia firmari ſolitam, in caeram imtreſſam mutaut, 1 15. 


&« ſcribendi Anglicum rejieiunt.“ Ingulpa. (8) 3Ler. I. 
764. | 
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i expreſſed in the atteſtation ; ** ſealed and delivered. A 
ed takes effect only from this tradition or delivery; for, if 
te date be falſe or impoſſible, the delivery aſcertains the time 
fit. And if another perſon ſeals the deed, yet if the party 
telivers it himſelf, he thereby adopts the ſealing (h), and by 
z parity of reaſon the ſigning alſo, and makes them both his 
own, A delivery may be either abſolute, that is, to the party 
grantee himſelf ; or to athird perſon, to hold till ſome con- 
litions be performed on the part of the grantee : in which 
| caſe it is not delivered as a deed, but as an eſcrow; that 
s, as à ſcrowl or writing, which is not to take effect as a deed 
ill the conditions be performed; and then it is a deed to all 
ntents and purpoſes (i). 4 


THE laſt requiſite to the validity of a deed is the atteflatior, 
or execution of it in the preſence of witneſſes : though this is 
neceſſary, rather for preſerving the evidence, than for conſti- 
uting the eſſence, of the deed. Our modern deeds are in re- 
1ity nothing more than an improvement or amplification of 
the brevia teſtata mentioned by the feodal writers (x); which 
were written memorandums, introduced to perpetuate the te- 
ror of conveyance and inveſtiture, when grants by parol only 
became the foundation of frequent diſpute and uncertainty. 
Tothis end they regiſtered in the deed the perſons who at- 
ended as witneſſes, which was formerly done without tlicir 
lowing their names (that not being always in their power) but 
ey only heard the deed read; and then the clerk or ſcribe 
ded their names, in a ſort of memorandum, thus; © e e 
" t1hus, Johanne Moore, Jacobo Smith, et aliis ad hanc rem con- 
"Vcatzs (1).” This, like all other ſolemn tranſactions, was 
originally done only coram paribus (m), and frequently when 
embled in the court baron, hundred, or county court; 
which was then expreſſed in the atteſtation, ee comitatu, 
dredo, Sc. (n). Afterwards the atteſtation of other wit- 
elle was allowed, the trial in caſe of a diſpute being fill re- 

O 2 ſerved 


\(0) Perk, F. 130, (i) Co. Litt. 36. (k) Feud. J. 1. f. 4. 
Co. Litt, 7. (m) Feud. J 2. f. 32. (n) Spelm. GH. 
ab. Madox. For mul. No. 221. 322. 660. | 
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gated by the ſtatute of Vork, 12 Edw. II. ſt. 1. c. 2. And 
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ſerved to the pares; with whom the witneſſes (if more than 
one) were joined in the verdi& (o): till that alſo was abro. 


in this manner, with ſome ſuch clauſe of hijs teftibas, are all 
old deeds and charters, particularly magna carta, witneſſed, 
And, in the time of fir Edward Coke, creations of nobility 
were ſtill witneſſed in the ſame manner (p). Rut in the kings 
common charters, writs, or letters patent, the ſtile is now al. 
tered: for, at preſent, the king is his own witneſs, and atteſts] 
his letters patent thus; © tete meipſo, witneſs ourſelf at Weſt. 
te minſter, &c.” a form which was introduced by Richard the 
firſt (q), but not commonly uſed till about the beginning o 
the fifteenth century; nor the clauſe of hijs teſtibus entirely 
diſcontinued till the reign of Henry the eighth (r); which was 


alſo the aera of diſcontinuing it in the deeds of ſubjects, / 
learning being then revived, and the faculty of writing mM: 
general; and therefore ever ſince that time the witneſſes have je; 
ſubſcribed their atteſtation, either at the bottom, or on the 4: 
back, of the deed (s). | 1 
real 
III. WE are next to conſider, how a deed may be avoidedf 0 
or rendered of no effect. And from what has been before laid un 
down it will follow, that if a deed wants any of the eſſentia lat 
requiſites before- mentioned; either, x. Proper parties, and uin, 
proper ſubje& matter: 2. A good and ſufficient conſideration Wſtre 
3. Writing on paper or parchment, duly ſtamped : 4. Sui; 
cient and legal words, properly diſpoſed : 5. Reading, if de uch 
fired, before the execution: 6. Sealing; and, by the ſtatute tte « 
in many caſes ſigning alſo: or, 7. Delivery; it is a void dee@ 
ab initio. It may alſo be avoided by matter ex poſt facto: a8 l. 
1. By raſure, interlining, or other alteration in any materi ed 
part; unleſs a memorandum be made thereof at the time renn 
the execution and atteſtation (t). 2. By breaking off, or de ther 
facing, the ſeal (u). 3. By delivering it mp to be cancelledſſ hte 
| | | (l ex! 


thi t 


a (p) 2 Inſt. 77. (q) Madox. Formul. N . 


155 (r) 16:d, Diſſert. fol. 32. (s) 2 Inſt. 78. (t) i 
ko. 27. (u) 5 Rep. 23. | 2 
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hit is to have lines drawn over it, in the form of lattice work 
ic cancelli; though the phraſe is now uſed figuratively for any 
manner of obliteration or defacing it. . By the diſagree- 
nent of ſuch, whoſe concurrence is neceſſary, in order for the 
bed to ſtand: as, the huſband where a feme covert is con- 
emed; an infant, or perſon under dureſs, when thoſe diſabi- 
ties are removed; and the like. 5. By the judgment or de- 
ce of a court of judicature. This was antiently the pro- 
ince of the court of ſtar-chamber, and now of the chancery : 
vhen it appears that the deed was obtained by fraud, force, 
xr other foul practice; or is proved to be an abſolute forgery 
*). In any of theſe caſes the deed may be voided, either in 
put or totally, according as the cauſe of avoidance is more or 
eſs extenſive. 


AnD, having thus explained the general nature of deeds, 
e are next to conſider their ſeveral ſpecies, together with 
heir reſpective incidents. And herein I ſhall only examine 
te particulars of thoſe, which, from long practice and expe- 
nence of their efficacy, are generally uſed in the alienation of 
fal eſtates: for it would be tedious, nay infinite, to deſcant 
won all the ſeveral inſtruments made uſe of in perſonal con- 
ems, but which fall under our general definition of a deed; 
hat is, a writing ſealed and delivered. The former, being 
pncipaliy ſuch as ſerve to convey the property of lands and 
knements from man to man, are commonly denominated con- 
ances : which are either conveyances at common law, or 
ich as receive their force and efficacy by virtue of the a- 


tte of uſes, 


I. Or conveyances by the common law, ſome may be cal- 
&d original, or primary conveyances z which are thoſe by 

neans wher eof the benefit or eſtate is created or firſt ariſes : 
abers are derivative or Secondary ; whereby the benefit or 
late, originally created, is enlar ged, reſtrained, transferred, 
extinguiſhed. 


O+ ORIGINAL 


(v/) Toth. nam. 22. 1 Vein. 348, 
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ORIGINAL conveyances are 18 following; 1. Feoffment; 
2. Gift; 3. Grant; 4. Leaſe; 5. Exchange; 6. Partition: 
8 are, 7. Releaſe; 8. Confirmation; 9. Surrender; 

o. Aſſignment; 11. Defeazance. 


1. A FEOFFMENT, froffamentum, is a ſubſtantive derived 
from the verb, to enfeoff, feoffare or infeudare, to give one x 
feud; and therefore feoffment is donatio feud: (x). It is the 
moſt antient method of conveyance, the moſt ſolemn and pub- 
lic, and therefore the moſt eafily remembered and proved. 
And it may properly be defined, the gift of any corporeal he. 
reditament to another. He that ſo gives, or enfeoffs, is called 
the /eoffor ; and the perſon enfeoffed is denominated the feoffee, 


Tuls is plainly derived from, or is indeed itſelf the yer 
mode of the antient feodal donation ; for though it may be 
performed by the word «© enfeoff or grant,” yet the apteſt 
word of feoffment is © do or ded: (y). Andi it is ſtill directed 
and governed by the ſame feodal rules; inſomuch that the 
principal rule relating to the extent and effect of a feodal grant 
« tenor eſt qui legem dat feudo, is in other words become thi 
maxim of our law with relation to feoffments, . modus lege 
& dat donationi (2). And therefore as in pure feodal dona 
tions, the lord from whom the feud moved, muſt expreſs 
limit and declare the continuance or quantity of eſtate whic 
he meant to confer, „ xe quis plus donaſſe pracſumatur, qua 
© in donatione expreſſerit (a) ;" ſo, if one grants by feoffmen 
lands or tenements to another, and limits or expreſſes no eftate 
the grantee (due ceremonies of law being performed) hat 
barely an eſtate for life (b). For, as the perſonal abilities of 
the feoffee were originally preſumed to be the immediate 0 
principal inducements to the feoffment, the feoffee's eſtat 


ought to be confined to his perſon, and ſubſiſt only for 3 
lite 


(x) Co. Litt. 9. () Ibid. (2) Wright, 21. (a 
pag. 108. (b) Co. Litt. 42. 


20. of THINGS, 276 


« unleſs the feoffor, by expreſs proviſion in the creation 
conſtitution of the eſtate, hath given it a longer continu- 
© Theſe expreſs proviſions are indeed generally made; 
this was for ages the only conveyance, whereby our an- 
dus were wont to create an eſtate in fee-fimple (c), by 
fing the land to the feoffee, to hold to him and his heirs 
reer: though it ſerves equally well to convey any other 
e of freehold (d). 


zur by the mere words of the deed the feoffment is by no 
ans perfected. There remains a very material ceremony to 
xrformed, called livery of ſeiſin; without which the feof- 
has but a mere eſtate at will (e). This livery of ſeiſin 1s 
other than the pure feodal inveſtiture, or delivery of cor- 
al poſſeſſion of the land or tenement; which was held ab- 
utely neceſſary to complete the donation. * Nam feudum 
inveſtitura nullo modo conſtituti potuit (f): and an eſtate 
t then only perfect, when, as Fleta expreſſes it in our law, 
juris et ſeiſinae conjunctio (g). 


uyESTITVREs, in their original riſe, were probably in- 
led to demonſtrate in conquered countries the actual poſ- 
bon of the lord; and that he did not grant a bare litigious 
It, which the ſoldier was ill qualified to proſecute, but a 
eable and firm poſſeſſion. And, at a time when writing 
s ſeldom practiſed, a mere oral gift, at a diſtance from the 
t that was given, was not likely to be either long or accu- 
lyretained in the memory of by-ſtanders, who were very 
k intereſted in the grant. Afterwards they were retained 
i public and notorious act, that the country might take 
tice of and teſtify the transfer of the eſtate z and that ſuch, 
tamed title by other means, might know againſt whom 
Ing their actions. | | 


ls alwell-governed nations, ſome notoriety of this kind has 
fl cer held requiſite, in order to acquire and aſcertain the - 


O 4 property 


e Appendix. NI. (dy Co. Lit, 9 (el li. 
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property of lands. In the Roman law plenum dominium wasn 
Gaid to ſubſiſt, unleſs where a man had both the bf 
the corporal poſſeſtion; which poſſeſſion could not be acquin 
without both an actual intention to poſſeſs, and an a8 
ſeiſin, or entry into the premiſes, or part of them in the nan 
of the whole (h). And even in eccleſiaſtical promotion 
where the freehold paſſes to the perſon promoted, corpo 


pletely in the new proprietor; who, according to the d 
ſtinction of the canoniſts (i), acquires the jus ad rem, or i 
choate and imperfect right, by nomination and inſtitutio 
but not the jus in re, or complete and full right, unleſs by co 
poral poſſeſſion. Therefore in dignities poſſeſſion is given l 
inſtallment; in rectories and vicarages by induction, wit 
out which no temporal rights can accrue to the miniſter, thoug 
every eccleſiaſtical power is veſted in him by inſtitution. 
alſo even in deſcents of lands, by our law, which are caſt 
the heir by the act of law itſelf, the heir has not plenum d 
minium, or full and complete ownerſhip, till he has made 
actual corporal entry into the lands: for if he dies befc 
entry made, his heir ſhall not be entitled to take the poſſeſſion 
but the heir of the perſon who was laſt actually ſeiſed (k 
It is not therefore only a mere right to enter, but the a& 
entry, that makes a man complete owner; ſo as to tranſn 
tue inheritance to his own heirs : von jus, ſed ſeiſina, facit 


pitem (I). 


YET, the corporal tradition of lands being ſometimes 1 
convenient, a ſymbolical delivery of poſſeſſion was in mal 
caſes antiently allowed, by transferring ſomething near 
hand, in the preſence of credible witneſſes, which by agreeme 
ſhould ſerve to repreſent the very thing deſigned to be conveys 


(h) Nam apiſcimur pelſeſſio ne m corpore et animo : neque ft! 
cor pere; neque per ſe animo. Non autem ita accipien dum eſt, ut 


quamlibet partem ejus fundi introire. (HFH. 41. 2. 3.) And agal 
traditionibus dominta rerum, nou nudis pactis, transferuntur, {Cl 
2.3. 20. (i) Decretal. J. 3. 7. 4. c. 40. [x) See pag. 20 
227, 228. (1) Fleta. J. 6. c. 2 F. 2. 
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al an occupancy of this ſign or ſymbol was permitted as 
quiralent to occupancy of the land itſelf. Among the Jews 
find the evidence of a purchaſe thus defined in the book 
Ruth (m): © now this was the manner in former time 
in Ilrael, concerning redeeming and concerning changing, 
for to confirm all things: a man plucked off his ſhoe, and 
care it to his neighbour ; and this was a teſtimony in Iſ- 
inc,” Among the antient Goths and Swedes, contracts 
hr the ſale of lands were made in the preſence of witneſſes, 
no extended the cloak of the buyer, while the ſeller caſt a 
d of the land into it, in order to give poſſeſſion : and a 
kf or wand was alſo delivered from the vendor to the ven- 
k, which paſſed through the hands of the witneſſes (n). 
th our Saxon anceſtors the delivery of a turf was a neceſ- 
ſolemnity, to eſtabliſh the conveyance of lands (o). 
And, to this day, the conveyance of our copyhold eſtates is 
ally made from the ſeller to the lord or his ſteward by deli- 
ay of a rod or verge, and then from the lord to the purchaſor 
jre-delivery of the ſame, in the preſence of a jury of 
ants, 


(ONVEYANCES in Writing were the laſt and moſt refined 
movement, The mere dez.very of poſſeſſion, either actual 
ihmbolical, depending on the ocular teſtimony and remem- 
ance of the witneſſes, was liable to be forgotten or miſre- 
rented, and became frequently incapable of proof. Be- 
ts, the new occaſions and neceſſities, introduced by the 
si ancement of commerce, required means to be deviſed of 
ging aud incumbering eſtates, and making them liable 
zmultitude of conditions and minute deſignations for the 
poles of raiſing money, without an abſolute ſale of the 
dz and ſometimes the like proceedings were found uſeful 
der to make a decent and competent proviſion for the nu- 
adus branches of a family, and for other domeſtic views. 
me of which could be effected by a mere, ſimple, corpora- 
transfer of the ſoil from one man to another, which was 
pally calculated for conveying an abſolute unlimited 
O 5 dominion. 
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dominion. Written deeds were therefore introduced, j 
order to ſpecify and pe petuate the peculiar purpoſes oft 
party who conveyed : yet ſtill, for a very long ſeries e 
years, they were never made uſe of, but in company with 
more antient and notorious method of transfer, by delive 
of corporal poſſeſſion. 


LIVERY of ſeiſin, by the common law, is neceſſary to h 
made upon every grant of an eſtate of freehold in heredit: 
ments corporeal, whether of inheritance or for life only.! 
hereditaments incorporeal it is impoſſible to be made; | 
they are not the object of the ſenſes : and in leaies for year 
or other chattel intereſts, it is not neceſſary. In leaſes fe 
years indeed an actual entry is neceſſary, to veſt the eftate 
the leſſee: for the bare leaſe gives him only a right to ente 
which is called his intereſt in the term, or intereſſe termin 
and, when he enters in purſuance of that right, he is th 
and not before in poſſeſſion of his term, and complete tena 
for years (p). This entry by the tenant himſelf ſerves t 
purpoſe of notoriety, as well as livery of ſeiſin from the grant 
could have done; which it would have been improper t 
have given in this caſe, becauſe that ſolemnity is approprite 
to the conveyance of a freehold. And this is one reaſon wi 

f freeholds cannot be made to commence in futuro, becau 
they cannot (at the common law) be made but by livery 
ſeiſin; which livery, being an actual mutual tradition of tl 
land, muſt take effect in prazſent:, or not at all (q). 


ww 


ON the creation of a freehold remainder, at one and ti 
f fame time with a particular eſtate for years, we have befo 
ſeen that at the common law livery muſt be made to the pal 
' ticular tenant (r). But if ſuch a remainder be created aftel 
| wards, expectant on a leaſe for years now in being, the livet 
muſt not be made to the leſſee for years, for then it operat 
nothing: © nam guod ſemel meum eſt, amplius meum eſe n 


&« gateſt (s): but it muſt be made to the „ 
imſe 


„ (p) Co. Litt. 45. (4) See jag. 165. (r) pag: 16 
(s) Co. Litt. | 
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, by conſent of the leſſee for years: for without his 
ſlent no livery of the poſſeſſion can be given (t); partly 
{> ſuch forcible livery would be an ejectment of the te- 
"From his term, and partly for the reaſons before given 
for introducing the doctrine of attornments. 


LIVERY of ſeifin is either in deed, or in aw. Livery in 
lis thus performed. The feoffer, leſſor, or his attorney, 
ether with the feoffee, leſſee, or his attorney, (for his may 
fe(tually be done by deputy or attorney, as by the princi- 
i themſelves in perſon) come to the land, or to the houſe ; 
there, in the preſence of witneſſes, declare the contents 
the feoffment or leaſe, on whuch livery is to be made. 
Ind then the feoffor, if it be of land, doth deliver to the fe- 
fee, all other perſons being out of the ground, a clod or 
rf, or a twig or bough there growing, with words to this 
ect, „ deliver theſe to you in the name of ſeifin of all the 
knds and tenements contained in this deed.” But, if it 
of a houſe, the feoffor muſt take the ring, or latch of the 
, the houſe being quite empty, and deliver it to the feof- 
tin the ſame form; and then the feoffee muſt enter alone, 
{ſhut to the door, and then open it, and let in the others 
If the conveyance or feoffment be of divers lands, ly- 
ſcattered in one and the ſame county, then in the feoffor's 
ſeſſion, livery of ſeiſin of any parcel, in the name of the 
b ſufficeth for all (x): but, if they be in feveral counties, 
re muſt be as many liveries as there are counties. For, if 
| title to theſe lands comes to be diſputed, there muſt be as 
aytrials as there are counties, and the jury of one county 
no judges of the notoriety of a fact in another. Beſides, 
tiently this ſeiſin was obliged to be delivered corum paribus 
eto, before the peers or freeholders of the neighbour- 
Kd, who atteſted ſuch delivery in the body or on the back 
the ded; according to the rule of the feodal law (y), pare: 
tt intereſſe inveſliturae feudi, et non alii: for which 


this 


9 Co. Litt. 48. (u) pag. 288. (w) Co. Litt: 48. Welt. 
ab. 231. (x) Litt. F. 414. (y) Feud, J. ja. t. J 8. 
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this-reaſon is expreſſly given; becauſe the peers or vaſalg 
the lord, being bound by their oath of fealty, will take © 
that no fraud be committed to his prejudice, which ſtrange 
might be apt to connive at. And though afterwards, the oc 
lar atteſtation of the pares was held unneceſſary, and live 
might be made before any credible witneſſes, yet the tria 
in caſe it was diſputed, (like that of all other atteſtation 
(z) was ſtill reſerved to the pares or jury of the county (a 
Alſo, if the lands be out on leaſe, though all lie in the fa 
county, there mult be as many liver.es as there are tenants 
becauſe no livery can be made in this caſe, but by the co 
ſent of the particular tenant; and the conſent of one will ni 
bind the reſt (b). And in all theſe caſes it is prudent, an 
uſual, to indorſe the livery of ſeiſin on the back of the dee 
ſpecifying the manner, place and time of making it; toge 
ther with the names of the witneſtes (c). And thus mug 
for livery in deed. | 


LIVERY in Jaa is where the ſame is not made on the lan 
but in fight of it only; the feoffor ſaying to the feoffe 
« I give you yonder land, enter and take poſſzſhon.” Her 
if the feoffee enters during the life of the feoffor, it 18 a god 
livery, but not otherwiſe; unleſs he dares not enter, throug 
fear of his life or bodily harm: and then his continual clain 
made yearly, in due form of law, as near as poſſible to tl 
lands (d), will ſuffice without any entry (e). This live 
in la cannot however be given or received by attorney, b 
only by.tie parties themſelves (f). | 


2. THE conveyance by gift, donatio, is properly appli 
to the cre:ticn of an eftate-tail, as feoffment is to that of! 
cate in fee, and leaſe to that of an eſtate for life or yea 
It difles in nothing from a feoffment, but in the nature ( 
the eſtate patling by it: for the operative words of conveyan 


in this caſe ace do or dedi (g); and gifts in tail are equal 
impert 


f f f A / Dyer, | 
(%) See pag. 307. (1) Gilb. Ten. 38, (b) Dyer. 
(cc) See appendix. No. I. (d) Litt. S. 421, &c. (e) Co. Li 
48. (t) [bid. ca, (g) Weſt's Symbol. 256. 
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perfect without livery of ſeiſin, as feoffments in fee-fim- 
it) And this is the only diſtinction that Littleton ſeems 
oke, and he fays (i), “ it is to he underſtood that there is 
«foffor and feoffee, donor and donee, leſſor and leſſee ;' 
re, leoffor is applied to a feoffment in fee- ſimple, donor to 
oft in tail, and leſſor to a leaſe for life, or for years, or at 
il, In common acceptation gifts are frequently confounded 
ith the next ſpecies of deeds: which are, 


„ GRANTS, conceſſienes ; the regular method by the 
mmon law of transferring the property of izcorporeal heredi- 
ments, or, ſuch things whereof no livery can be had (k). | 
ir which reaſon all corporeal hereditaments, as lands and 
uſes, are ſaid to lie in [zvery ; and the others, as advow- 
0 commons, rents, reverſions, Sc. to lie in grant (I). 
u the reaſon is given by Bratton (m): © fraditio, or livery, 
nil aliud eft quam rei corporalis de perſona in perſonum, 
ht manu in manum, tranſflatio aut in poſſeſſionem inductio; 
ſd res in corporales, quae ſunt ipſum jus rei vel corpori 
nbaerens, traditionem non patiuntur.”” Theſe therefore paſs 
xly by the delivery of the deed. And in ſigniories, or re- 
o ons of lands, ſuch grants, together with the attornment 
voy the tenant (while attornments were requiſite) were held to 
af equal notoriety with, and therefore equivalent to, a 
ment and livery of lands in immediate poſſeſſion. It 
fore differs but little from a feoffment, except in its ſub- 
matter: for the operative words therein commonly uſed 
dd; et conceſst, have given and granted.“ 


lk ALEASE is properly a conveyance of any lands or tene- 
its, (uſually in conſideration of rent or other annual re- 
apenſe) made for life, for years, or at will, but always for 
time than the leſſor hath in the premiſes : for if it be for 
* intereſt, it is more properly an aſſignment than a 


The uſual words of operation in it are,“ demiſe, grant, 
| « and 


2 (i) F. 57. (&) Co. Litt. 9. (1) B84. 
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the joint lives of himſelf and his wife, for then his inter 
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« and to farm let; dimiſi, .conceſsi, et ad firmam tradid;) 
Farm, or feorme, is an old Saxon word ſignifying proviſ 
ons (n): and it came to be uſed inſtead of rent or render 
becauſe antiently the greater part of rents were reſerved i 
proviſions, in corn, in poultry, and the like; till the uſe o 
money became more frequent. So that a farmer, firmariy 
was one who held his lands upon payment of a rent or fern; 
though at preſent, by a gradual departure from the origin; 
ſenſe, the word farm 1s brought to ſignify the very eſtate o 
lands ſo held upon farm or rent. By this conveyance an eſtat 
for life, for years, or at will, may be created, either in cor 
poreal or incorporeal hereditaments : though livery of ſeiſin 
indeed incident and neceflary to one ſpecies of leaſes, wiz 
leaſes for life of corporeal hereditaments; but to no other, 


WHATEVER reſtrictions, by the ſeverity of the feodalla 
might in times of very high antiquity be obſerved with regar 

to leaſes; yet by the common law, as it has ſtood for man 
centuries, all perſons ſeiſed of any eſtate might let leaſes t 
endure ſo long as their own intereſt laſted, but no longe 
Therefore tenant in fee- imple might let leaſes of any tar 
tion; for he hath the whole intereſt : but tenant in tail, 
tenant for life, could make no leaſes which ſhould bind t 
iſſue in tail or reverſioner; nor could a huſband, ſeiſed ju 
uxoris, make a firm or valid leaſe for any longer term thi 


expired. Yet ſome tenants for life, where the fee- ſimple w 
in abeyance, might (with the concurrence of ſuch as hayet 
guardianſhip of the fee) make leaſes of equal duration wil 
thoſe granted by tenants in fee-{imple : ſuch as parſons a 
vicars with conſent of the patron and ordinary (o). So 
biſhops, and deans, and ſuch other ſole eccleſiaſtical corp 
rations as are ſeiſed of the fee- ſimple of lands in their corp 
rate right, might, with the concurrence and confirmation 
ſuch perſons as the law requires, have made leaſes for ye 
or for life, eſtates in tail, or in fee, without any limitatl 


(a) Spelm. CJ. 225, (o) Ce, Litt. 44. 
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ut eftates they pleaſed, without the confirmation of any 
ter perſon whatſoever, Whereas now, by ſeveral ſtatutes, 
hs power where it was unreaſonable, and might be made 
il] uſe of, is reſtrained ; and, where in the other caſes the 
tint by the common law ſeemed too hard, it is in ſome 
efure removed. The former ſtatutes are called the reflrain- 
x, the latter the enabling ſtatute, We will take a view of 
en all, in order of time. | 


Aud, firſt, the enabling ſtatute, 32 Hen. VIII. c. 28. em- 
mers three manner of perſons to make leaſes, to endure for 
e lives or one and twenty years, which could not do fo 
fre, As, firſt, tenant in tail may by ſuch leaſes bind his 


(dly, a huſband ſeiſed in right of his wife, in fee- ſimple 


rand her heirs thereby. Laſtly, all perſons ſeiſed of an 
te of fe- ſimple in right of their churches, except parſons 
tricars, may (without the concurrence of any other perſon) 
their ſucceſſors. But then there muſt many requiſites be 
red, which the ſtatute ſpecifies, otherwiſe ſuch leaſes are 
binding (p). 1. The leaſe muſt be by indenture; and 
tby deed poll, or by parol. 2. It muſt begin from the 


ce of time. 3. If there be any old leaſe in being, it muſt 
it abſolutely ſurrendered, or be within a year of ex- 
ng. 4. It muſt be either for twenty one years, or three 
6; and not for both. 5. It muſt not exceed the term of 
te Ives, or twenty one years, but may be for a ſhorter 


ed thereout by the common law, as the leſſor cannot reſort 


on Wn to diftrein (g). 7. It muſt be of lands and tenements 


tat 


Co. Litt. 44. (g) But now by the ſtatute 3 Geo. III. c. 
ifaſe of tithes or other incorporeal hereditaments, alone, may 
anted by any biſhop or eccleſiaſtical or elet moſynary corpora - 
nd the ſucceſſor ſhall be intitled to recover the rent by an 
of debt, which (in caſe of a freehold leaſe) he could not have 
Kit at the common IW. | | 


control. And corporations aggregate might have made 


ein tail, but not thoſe in remainder or reverſion. Se- 


ſee-tail, provided the wife joins in ſuch leaſe, may hind ' 


king, or day of the making, and not at any greater diſ- 


6. It muſt be of corporeal hereditaments, and not 
uch things as lie merely in grant; for no rent can be re- 


moſt _ 
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moſt commonly letten for twenty years paſt ; ſo that if th. 
have been let for above half the time (or eleven years out 
the twenty) either for life, for years, at will, or by cel 
of court roll, it is ſufficient. 8. The moſt uſual and cu 
tomary feorm or rent, for twenty years paſt, mult be! 
ſerved yearly on ſuch leaſe. g. Such leaſes muſt not 
made without impeachment of waſte, Thele are th: guar, 
impoſed by the ſtatute (which was avowedly mad? for the! 
curity of farmers, and the conſequent improvement of tilaꝗ 
to prevent unreaſonable abuſes, in prejudice of the iſſue, t 
wife, or the ſucceſſor, of the reaſonable indulgence here given 


NExT follows, in order of time, the dijabling or refirai 
ing ſtatute, x Eliz. c. 19. (made entirely for the benefit of 
ſucceſſor) which enacts, that all grants by archbiſhops a 
biſhops (which include even thoſe confirmed by the dean x 
chapter; the which, however long or unreaſonable, were go 
at common law) other than for the term of one and twe 
years or three lives from the making, or without reſervingt 
uſual rent, ſnall be void. Concurrent leaſes, if confirmed 
the dean and chapter, are held to be within the exception 
this ſtatute, and therefore valid; provided they do not excy 
(together with the leaſe in being) the term permitted by io 
act (r). But, by a ſaving expreſſly made, this ſtatute 
1 Eliz. did not extend to grants made by any biſhop to 
crown; by which means queen Elizabeth procured many! 
poſſeſſions to be made over to her by the prelates, either 
her own uſe, or with intent to be granted out again to! 
favourites, whom ſhe thus gratified without any expenſe 
herſelf. To prevent which (s) for the future, the ſta 
1 Jac. I. c. 3. extends the prohibition to grants and le- 
madg to the King, as well as to any of his ſubjects. 
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Ne xt comes the ſtatute 13 Eliz. c. 10. explained and « 
forced by the ſtatu e; 14 Eliz. c. 11 & 14. 18 Eliz. c. 11.“ 


43 Eliz. c. 29. which extend the reſtrictions, laid by the 
mentiol 


| U r Co. Litt. 3. (s) 11 Rep. 71. 
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[tioned ſtatute on biſhops, to certain other inferior corpo- 
uns, both ſole and aggregate. From laying all which to- 
ger we may collect, that all colleges, cathedrals, and other 
faſtical, or eleemoſynary corporations, and all parſons and 
ur are reftrained from making any leaſes of their lands, 
les under the following regulations: 1. They muſt not 
need twenty one years, or three lives, from the making. 
The accuſtomed rent, or more, muſt be yearly reſerved 
ron, 3. Houſes in corporations, or market towns, may be 
or forty years; provided they be not the manſion-houſes 
he leſlors, nor have above ten acres of ground belonging 
lem; and provided the leſſee be bound to keep them in 
r: and they may alſo be aliened in fee-ſimple for lands 
qual value in recompenſe. 4. Where there is an old leaſe 
being, no concurrent leaſe ſhall be made, unleſs where the 
lone will expire within three years. 5. No leaſe (by the 
ity of the ſtatute) ſhall be made without impeachment of 
ſe (t). 6. All bonds and covenants tending to fruſtrate 
provitons of the ſtatutes 13 & 18 Eliz. mall be void. 


CoveER NIN theſe reſtrictive ſtatutes there are two ob- 
tons to be made. Firſt, that they do not, by any con- 
ton, enable any perſons to make ſuch leaſes as they 
by common law difabled to make. Therefore a parſon, 
near, though he is reſtrained from making longer leaſes 
n for twenty one years or three lives, even with the con- 
of patron and ordinary, yet is not enabled to make any 
bat all, ſo as to bind his ſucceſſor, ævithout obtaining ſuch 
ent (u). Secondly, that though leaſes contrary to theſe 
e declared void, yet they are good againſt tae lefor 
ng his life, if he be a ſole corporation : and are alſo 
again an aggregate corporation ſo long as the head of 
ns Who 18 preſ arned to be the moſt concerned in inte- 

For the a&t was intended for the benefit of the ſuccel- 
ay and no man ſhall make an ne of his own 


lo) 
THERE 


{t) Co. Litt, 43. (u) Ibid. 44. (w) lbid, 45. 
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THERE is yet another reſtriction with regard to coli 
leaſes, by ſtatute 18 Eliz. c. 6. which directs, that one ti dd 
of the old rent, then paid, ſhould for the future be reſer 
in wheat or malt, reſerving a quarter of wheat for each 


84. or a quarter of malt for every 5s; or that the leſſees ſho 4 unlo! 
pay for the ſame according to the price that wheat and f x 
ſhould be ſold for, in the market next adjoining to the reſ I | 
tive colleges, on the market-day before the rent becomes d 


This is ſaid (x) to have been an invention of lord treaſu 
Burleigh, and Sir Thomas Smith, then principal ſecretary 
ſtate; who, obſerving how greatly the value of money 

ſunk, and the price of all proviſions riſen, by the quantityſ 
bullion imported from the new-found Indies, (which effe 
were likely to increaſe to a greater degree) deviſed this n 
thod for upholding the revenues of colleges. Their foreſif 
and penetration has in this reſpe& been very apparent: f 
though the rent ſo reſerved in corn was at firſt but one th 
of the old rent, or half of what was ſtill reſerved in moni | 
yet now the proportion is nearly inverted ; and the moni 
arifing from corn rents is, communibus annis, almoſt douli ; 
to the rents reſerved in money. = 
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THE leaſes of beneficed clergymen are farther reſtrained 
caſe of their non- reſidence, by ſtatutes 13 Eliz, c. 20. 14 FM 
c. 11, and 18 Eliz. c. 11. which direct, that, if any beneh Qi 
clergyman be abſent from his cure above fourſcore days in WM 


3 
3 


i: 


covenants and agreements of like nature, ſhall ceaſe and by 
void; except in the caſe of licenced pluraliſts, who are W 
lowed to demiſe the living, on which they are. non- reſideſſ 
to their curates only; provided ſuch curates do not aba 
themſelves above forty days in any one year. And ti Vs} 
much for leaſes, with their ſeveral enlargements and reſt . 
tions (y). | J 
Ho 

(x) Strype's annals of Eliz. (y) For the other learning relating 
leales, which is very curious and diffuſive, I mult refer the ſtuden 
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#8 exchange is a mutual grant of equal intereſts, the one 
{cation of the other. The word © exchange” is ſo in- 
wy requiſite and appropriated by law to this caſe, that 
«tbe ſupplied by any other word, or expreſſed by any 
[-|(cution (2). The eſtates exchanged muſt be equal in 
jy ( a); not of value, for that is immaterial, but of in- 
v fce-fimple for fee- ſimple, a leaſe for twenty years for 
1 twenty years, and the like. And the exchange may 
{things that lie either in grant or in very (b). But no 
Hof eiün, even in exchanges of freehold, is neceſſary to 
the conveyance (c): for each party ſtands in the place 
+ other and occupies his right, and each of them hath 
V had corporal poſſeſſion of his own land. But entry 
ir made on both ſides; for, if either party die before 
the exchange is void, for want of ſufficient notoriety (d). 
balſo, if two parſons, by conſent of patron and ordi- 
, exchange their preferments; and the one is preſented, 
el and inducted, and the other is preſented, and inſti- 
but dies before induction; the former ſhall not keep 
Ws bencfice, becauſe the exchange was not completed, 
Wtercfore he ſhall return back to his own (e). For if, after 
lange of lands or other hereditaments, either party be 
of thoſe which were taken by him in exchange, thro' 
tof the other's title; he ſhall return back to the poſſeſ- 
his own, by virtue of the implied warranty contained 
lexchanges (f). 


APARTITION, is when two or more joint-tenants, co- 


 =og them in ſeveralty, each taking a diſtinct part. 
ou ſome inſtances there is a unity of intereſt, and in all 
nt, a unity 


us; e ibridg. 295. (ti tle. leaſes and terms fer years) where the 
Ks treated in a perſpicubus and maſterly manner: being ſup- 


x9 it be extracted from a manuſcr' 'pt of fir Geoffrey Gilbert, 

70 0 Litt, 8, 8. (a) Litt. §. 64, 65. (b) Co; Une gr. 

. A 9.62. (8) Co. Litt. 50. (e) Perk. $. 288. 
Wi 201, 
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a unity of poſſeſſion, it is neceſſary that they all mutual 
vey and aſſure to each other the ſeveral eſtates, which th ot 


to take and enjoy ſeparately. By the common law coparc * 
being compellable to make partition, might have made Wi, 
parol only; but joint-tenants and tenants in common Mir: 
have done it by deed: and in both caſes the conveyance le, 
have been perfected by livery of ſeiſin (g). And the ſtatuf * 
31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 32, made no a 


tion in this point. But the ſtatute of frauds, 29 Car. IIe. 
hath now aboliſhed this diſtinction, and made a deed d. 
caſes neceſſary. | (0). 

_— 

THEsE are the ſeveral ſpecies of primary, or original: © 
veyances. Thoſe which remain are of the ſecondary, oWſ i: 
vative ſort ; which preſuppoſe ſome other conveyanc p. 
cedent, and only ſerve to enlarge, confirm, alter, reſtrai ion. 
ſore, or transfer ine intereſt granted by ſuch original; : 
veyance. As, | | ber 


nt an 
kame 
fat ri 


7. RELEASES ; which are a diſcharge or conveyaneſ 
man's right in lands or tenements, to another that hath 
former eſtate in poſſeſſion. The words generally uſed tin 
are * remiſed, releaſed, and for ever quit- claimed (h). WM: 
theſe releaſes may enure either, 1. By way of enlarg | 
 efinte, or enlarger eſtate : as, if there be tenant for Ace 
years, remainder to another in fee, and he in remainder ri. Sir 


all his right to the particular tenant and his heirs, this ; bte 0 
him the eſtate in fee (i), But in this cafe the releſſee madur 
in f:c/ion of ſome eſtate for the releaſe to work vponiMaith: 
if there be lefiee for years, and, before he enters and is tf 
ſeſſion, the leſſor releaſes to him all his right in the rer br 
ſuch releaſe is void for want of poſſeſſion in the releſſ x 


2. By way of poſing an eſtate, or mitter eſtate : as whe o 
of two coparceners releaſeth all her right to the otheall Rte 0 
paſſeth the fee-ſimple of the. whole (J). And in bot * 
caſes there muſt be a privity of eſtate between the releſ{ioM 


releſſee (m); that is, one of their eſtates mult be ſo r on P 
5 1 
; i | (0 

g) Litt.F 250. Co Litt. 169. (b) Liit. §. 445: WW 
32 Es (K) Ibid, & 459, (1) Co. Ll 
(m) Ibid. 272, 273. | = 


10. 
L other, as to make but one and the ſame eſtate in law. 
way of paſſing a right, or mitter le droit: as if a man be 
9, and releaſeth to his diſſeiſor all his right; hereby the 
ir acquires a new right, which changes the quality of 
kteandrenders thatlawful which before was tortious (n). 

ay of extinguiſbment: as if my tenant for life makes a 
nAfor life, remainder to B and his heirs, and I releaſe to 
bextinguiſhes my right to the reverſion, and ſhall enure 
»drantage of B's remainder as well as of A's particular 
lo). 5. By way of entry and enfeoſſment: as if there be 
int dilleiſors, and the diſſeiſee releaſes to one of them, he 
e fole ſeiſed, and ſhall keep out his former companion; 
i the ſame in effect as if the diſſeiſee had entered, and 
y put an end to the diſſeiſin, and afterwards had en- 
done of the diſſeiſors in fee (p). And hereupon we may 
re, that when a man has in himſelf the poſſeſſion of 
he muſt at the common law convey the freehold by fe- 

t and livery z which makes a notoriety in the country: 
man has only a right or a future intereſt, he may con- 
Wit right or intereſt by a mere releaſe to him that is in 
n of the land: for the occupancy of the releſſee is a 
of ſufficient notoriety already. 


—— e 7 1 — + 
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ACONFIRMATION is of a nature nearly allied to a re- 
dir Edward Coke defines it (q) to be a conveyance of 
ute or right in eſe, whereby a voidable eſtate is made 
unavoidable, or whereby a particular eſtate is increaſ- 
=(the words of making it are theſe, < have given, grant- 
WP "tified, approved, and confirmed (r).“ An inſtance of 
If branch of the definition is, if tenant for life leaſeth 
ry years, and dieth during that term; here the leaſe for 
5roidable by him in reverſion : yet, if he hath confirmed 
wt of the leſſee for years, before the death of tenaut for 
tro longer voidable but ſure (s). The latter branch, or 
that 


- p — 
—ͤ0—m—. — $4. 2 — 
* PIG” —5— 


„ 456. (o) Ibid. F. 450. (p) Co. Litt. 258. 
bo laſt, 292. (r) Litt. F. 818. 831. (s) Ibid. F. 51K 
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that which tends to the increaſe of a particular eſtate 
ſame in all reſpects with that ſpecies of releaſe, whic 

rates by way of enlargement. 
11. 
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9. A SURRENDER, ſurſumredditio, or ſurrendering 
a nature directly oppoſite to a releaſe; for, as that oye 
the greater eſtate's deſcending upon the leſs, a ſurrende 
falling of a leſs eſtate into a greater by deed. It is defit 
a yielding up of an eſtate for life or years to him th; 
immediate reverſion or remainder,wherein the particu; 
may merge or drown, by mutual agreement between 
It is done by theſe words, © hath ſurrendered, grants 
« yielded up.” The ſurrenderor mult be in poſleſſio 
and the ſurrenderee muſt have a higher eſtate, in wh 
eſtate ſurrendered may merge: therefore tenant for life 
ſurrender to him in remainder for years (w). In a ſul 
there is no occaſion for livery of ſeiſin (x); for there 
vity of eſtate between the ſurrenderor and the ſurre 
the one's particular eſtate, and the other's remainder, 
and the ſame eſtate ; and livery having been once mad 
creation of it, tae is no neceſſity for having it afte 
And, for the ſame reaſon, no livery is required on are 
confirmation in fee to tenant for years or at will, th 
freehold thereby paſſes ; ſince the reverſion of the rele 


confirmor, and the particular eſtate of the releſſee, or con =_ 
are one and the ſame eſtate ; and where there is alreadi 
ſeſſion, derived from ſuch a privity of eſtate, any far We 
livery of poſſeſſion would be vain and nugatory (y). r 
10. AN aſsigament is properly a transfer, or making Ah 
another, of the right one has in any eſtate ; but it is uſu: - 
plied to an eſtate for life or years. And it differs fron. 0 
only in this: that by a leaſe one grants an intereſt leſs 8 


own, reſerving to himſelf a reverſion; z in aſſignments | | 


(t) Co. Litt. 3379. (u) Ibid. 338. (w) Wy | 
{x) Co, Litt. Fn (y) Litt. S. 460. | 3 
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+ the whole property, and the aſſignee ſtands to all intents 
{purpoſes in the place of the aſſignor. 


u. A DEFEAZANCE is a collateral deed, made at the ſame 
be with a feoffment or other conveyance, containing certain 
«ditions, upon the performance of which the eſtate then 
ated may be defeated (2) or totally undone. And in this 
mer mortgages were in former times uſually made; the 
atragor enfeoffing the mortgagee, and he at the ſame time 
cuting a deed of defeazance, whereby the feoffment was 
kiered void on repayment of the money borrowed at a cer- 
day. And this, when executed at the ſame time with the 
gal feoffment, was conſidered as part of it by the antient 
va); and, therefore only, indulged: no ſubſequent ſecret 
weation of a ſolemn conveyance, executed by livery of 
in, being allowed in thoſe days of fimplicity and truth; 
uch, when uſes were afterwards introduced, a revocation 
ichuſes was permitted by the courts of equity. But things 
t were merely executory, or to be completed by matter 
ſequent, (as rents, of which no ſeiſin could be had till the 
feof payment; and ſo alſo annuities, conditions, warrran- 
s, and the like) were always liable to be recalled by defea- 
ces made ſubſequent to the time of their creation (b). 


l. THERE yet remain to be ſpoken of ſome few convey- . 
2, which have their force and operation by virtue of the 


ute of” uſes. 


lots and truſts are in their original of a nature very fimilar 
nther exactly the ſame: anſwering more to the ſidei- com- 
fun than the ſus-fructus of the civil law; which latter 
he temporary right of uſing a thing, without having the 
mate property, or full dominion of the ſubſtance (e). But 
 fdet-commiſſurn, which uſually was created by will, was 
:Uipoſal of an inheritance to one, in confidence that he 


ſhould 


Pom the French verb defaire, infectum reddere. (a) 
itt, 255, (b) 1bid. 237. (c) F,. 7. 1. 1. 
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ſhould convey it or diſpoſe of the profits at the will of ano 
And it was the buſineſs of a particular magiſtrate, the pra 
fidei-commiſſarius, inſtituted by Auguſtus, to enforce the 
ſervance of this confidence (d). So that the right they 
given was looked upon as a veſted right, and entitled to 
medy from a court of juſtice; which occafioned that kn 
diviſion of rights by the Roman law, into jus legitim 
Tegal right, which was remedied by the ordinary courf 
law); jus fiduciarium, a right in truſt, for which there u hem 
remedy in conſcience; and jus precarium, a right in cou 
for which the remedy was only by intreaty or requeſt (e). 
cur law, a uſe might be ranked under the rights of the ſec 
kind; being a confidence repoſed in another who was tet 
of the land, or terre-tenant, that he ſhould diſpoſe of the Wiſs : 
according to the intentions of cęſfuy gue uſe, or him to ver 
uſe it was granted, and ſuffer him to take the profits (f) Wi 
if a feoffment was made to A. and his heirs, to the uſe ofir: 
in truſt for) B and his heirs ; here at the common law An: 
terre-tenant had the legal property and peſſeſſion of the Mut 
but B the cefluy que uſe was in conſcience and equity to re 
the profits and diſpoſal of it. 


TH1s notion was tranſplanted into England from the 
law, about the cloſe of the reign of Edward III (g), by m 
of the foreign eccleſiaſticks; who introduced it to evade, 
ſtatutes of mortmain, by obtaining grants of lands, not to 
religious houſes directly, but to the uſe of the religious ht the r 
(h): which the clerical chancellors of thoſe times held to be 
commiſſa, and binding in conſcience; and therefore aſl 
the juriſdiftion, which Auguſtus had veſted in his preto 
_ compelling the execution of ſuch truſts in the court of c 
cery. And, as it was moſt eaſy to obtain ſuch grants 
dying perſons, a maxim was eſtabliſhed, that thoug 
law the lands themſelves were not deviſable, yet 
teſtator had enfeoffed another to his own uſe, an 
was poſſeſſed of the uſe only, ſuch uſe was deviſabi 


Alder 
urcha 
Md the 
was h 
ter dy 
Kount 
Jol. 


| = dag 
5 F Ku. 
(d) Inſt. 2. lit. 23. (e) FF. 43. 26. 1. Bacon on uſes 


1 Bro, 4 
306. (F) Plowd. 362. (g) Stat. 50 Edw. III. e , ll Bro, 
Ric. II. c. 9. (h) See pag. 271. | 5 
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| But we have feen (i) how this evahon was craſhed in 
winfancy, by ſtatute 15 Ric. II. 3 with reſpect to reli- 


1 houſes. 


ver, the idea being once introduced, however erte 
Lforyards continued to be often innocently, and ſometimtes 
m Kudably, applied to a number of civil purpoſes: parti- 
nlarly as it removed the reſtraint of alienations by will, and 
mitted the owner of lands in his lifetime to make various 
bonations of their profits, as prudence, or juſtice, or fa- 
ir convenience, might from time to time require. Till at 
beth, during our long wars with France and the ſubſequent 
commotion between the houſes of Vork and Lancaſter, 
&s grew almoſt univerſal; through the defire that men had 


enn their lives were continually in hazard) of providing for 


kir children by will, and of fecuring their eſtates from for- 
ktures ; when each of the contending parties, as they be- 
me uppermoſt, alternately attainted each other. Wherefore 
but the reign of Edward IV. (before whoſe time, lord Ba- 
remarks (k), there are not ſix caſes to be found relating 
bthe doctrine of uſes) the courts of equity began to reduce 
mm to ſomething of a regular ſyſtem. 


0R1GINALLY 1t was held that the chancery could give no 
wet, but againſt the very perſon himſelf intruſted for cefuy 
+ aſe, and not againſt his heir or alienee. This was altered 
the reign of Henry VI. with reſpect to the heir (H); and af. 
wards the ſame rule, by a parity of reaſon,” was extended 
hoch aliences as had purchaſed either without a valuable 
nideration, or with an expreſs notice of the uſe (m). But 
prctaſor for a valuable conſideration, without notice, might 
li the land diſcharged of any truſt or confidence. And alfo 
ms held, that neither the king or queen, on account of 
kr dignity royal (n), nor any corporation aggregate, on 
Kount of its limited e K* n be ſeiſed to any uſe 
for. ; In e ,4.55 ut 


1 
4 


l pag. 22. (Kk) on oP 5 7 0 W 4 42. * 
at 22, Edw. I V. 6. (m) Keilw. 46 Bacon of uſes. 314 
. Abr. tit. Feoſtn. al uſes, 31. Bacon of uſes. 346, 347. 
1 l)Bro, Abr. kit. Feoſfm. al uſes. 43. Bacon 347. 
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but their own; that is, they might hold the lands, but 


not ren to execute the truſt, And, if the feoffef 


uſes died without heir, or committed a forfeiture, or marr; 
neither the lord who entered for his eſcheat or forfeiture, 
the huſband who retained the poſſeſſion as tenant by the 


teſy, nor the wife who was aſſigned her dower, were liabl 


perform the uſe (p); becauſe they were not parties to 
truſt, but came in by act of law ; though apubUleſs.their 
was no better than that of the ales 


ON the other hand the uſe itſelf, or "ANON" of ceftuy 
uſe, was learnedly refined upon with many elaborate diſt 
tions. And, 1. It was held that nothing could be grantedt 


uſe, whereof the uſe is inſeparable from the poſſeſſion ; 
annuities, ways, commons and authorities, qua? ip/o uſu 
ſumuntur (q): or whereof the ſeiſin could not be inſta 
given (r). 2. A uſe could not be raiſed without a ſufficient c 
Flideration. For where a man makes a feoffment to anot 
without any conſideration, equity preſumes that he mea 

to the uſe of himſelf (s): unleſs he expremly declares it tc 
to the uſe of another, and then nothing ſhall be prefur 
_ contrary to his own expreſſions (t). But, af either a good 
2 valuable conſideration appears, equity will immediately 
a uſe correſpondent to ſuch conſideration (u). 3. Uſes 
deſcendible according to the rules of the common law, in 
caſe of inheritance in poſſeſsion; for in this and 
other reſpects aequitas ſequitur legem, and cannot eſtabli 
different rule of property from that which the Jaw has e 
| bliſhed. 4. Uſes might be aſsigned by ſecret deeds be 
the parties (x), or be deviſed by laſt will and teſtament ( 
for, as the legal eſtate in the ſoil was not transferred by ti 


tranſactions, no livery of ſeiſin was neceſſary ; and, as 


intention of the parties was the leading principle in this ſpt 


(p) 1 Rep. 122. (q) 1 Jon. 127. 
(s) See pag. 296. (t) 1 And. 37. 
2 Roll. Abr. 780. (*) Bacon of uſes. 312. 
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2 {property, any inſtrument declaring that intention was al- 
ee to be binding in equity. But ceftuy gue uſe could not 
common law aliene the legal intereſt of the lands, without 
concurrence of his feoffee (2): to whom he was accounted 
k to be only a tenant at ſufferance (a). 5. Uſes were 
table to any of the feodal burthens; and particularly did 
t eſcheat for felony or other defect of blood; for eſcheats, 
. are the conſequence of tenure, and uſes are held of no- 
wy; but the land itſelf was liable to eſcheat, whenever the 
bod of the feoffee to uſes was extinguiſhed by crime or by 
telt; and the lord (as was before obſerved) might hold it 
itharged of the uſe (b). 6. No wife could beendowed, or 
band have his curteſy, of a uſe (c): for no truſt was de- 
kred for their benefit, at the original grant of the eſtate. 
ud therefore it became cuſtomary, when molt eſtates were 
t in uſe, to ſettle before marriage ſome joint eſtate to the 
of the huſband and wife for their lives; which was the 
zzinal of modern jointures (d). 7. A uſe could not be ex- 
nled by writ of elegrt, or other legal proceſs, for the debts 
ofuy que uſe (e). For, being merely a creature of equity, 
common law, which looked no farther than to the perſon 
ally ſeiſed of the land, could award no proceſs againſt it. 


10 


r is impracticable, upon our preſent plan, to purſue the 
fre of uſes through all the refinements and niceties, which 
:ingenuity of the times (abounding in ſubtile diſquiſitions) 
duced from this child of the imagination; when once a de- 
ure was permitted from the plain {imple rules of property 
kbliſhed by the antient law. Theſe principal outlines will 
fully ſufficient to ſhew the ground of lord Bacon's com- 
ant (f), that this courſe of proceeding ©* was turned to de- 
ie many of their juſt and reaſonablerights. A man, that 
ud cauſe to ſue for land, knew not againſt whom to bring 
is action, or who was the owner of it. The wife was 


P 2 cc defrauded 
but. 1 Ric, III. c. 1. (a) Bro. Abr. ibid 23. (b) 
. 190, (c) 4 Rep. 1. 2 And. 78. (d) See pag 137. 


1 Abr. ti. executions. 90. (f) Uſe cf the law. 163. 
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&« defrauded of her thirds ; the huſband of his curteſy; t 
© lord of his wardſhip, relief, heriot, and eſcheat; the 
ce ditor of his extent for debt; and the poor tenant of his lea 
To remedy theſe inconveniences abundance of ſtatutes wi 
provided, which made the lands liable to be extended by t 
creditors of cæſtuy que uſe (g); allowed actions for the freche 
to be brought againſt him, if in the actual pernancy or enje 
ment of the profits (h); made him liable to actions of w 

(i); eſtabliſhed his conveyances and leaſes made without t 
concurrence of his feoffees*(k) ; and gave the lord the wy 
ſhip of his heir, with certain other feodal perquiſites (1). 


THESE proviſions all tended to conſider ceſtuy que uſeast 
real owner of the eſtate; and at length that idea was carr 
into full effect by the ſtatute. 27 Hen. VIII. c. 10. whic 
uſually called the ſtatute of uſes, or, 1n-conveyances and ple 
. ings, the ſtatute jor trangferring uſes into poſſeſiton. The h 
ſeems to have been derived from what was done at the 2cceſ 
of king Richard III. who having, when duke of Gloceſt 
been frequently made a feoffee to uſes, would upon the 
ſumption of the crown (as the law was then underſtood) ha 
been entitled to hold the lands diſcharged of the uſe. But, 
obviate ſo notorious an injuſtice, an act of parliament » 
immediately paſſed (m), which ordained that, where he | 
been ſo infeoffed jointly with other perſons, the land ſho 
veſt in the other feoffees, as if he had never been named; 
that, where he ſtood ſolely infeoffed, the eſtate itſelf ſol 
veſt in ceſtuy que uſe in like manner as he had the uſe. An! 
the ſtatute of Henry VIII. after reciting: the various incon! 
niences before- mentioned and many others, enadts, ti 
« when any perſon ſhall be ſeiſed of lands, to the uſe, co 
« dence, or truſt, of any other perſon or body politic, the pe 


(g) Stat. go Edw. III. c. 6. 2. Ric. II. ſeſſ. 2. c. 3. 19. n 
VII. c. 18. (h) Stat. 1 Ric. II. c. 9. 4 Hen. IV. c. 7.1159 
MI. c. 3. 4 Hen. VII. c. 1. (i) tat. 11 blen. VI c. 5. 
Stat. 1 Ric. III. c. i. (1) Stat. 4 Hen, VII. c. 17. 19 Hen. 
c. Is (m) 1 Ric. III. c. 5. ; is 
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le, or years, or otherwiſe, ſhall from thenceforth ſtand 
nd be ſei ſed or poſſeſſed of the land, &c. of and in the like 
fates as they have in the uſe, truſt, or confidence; and 
that the eſtate of the perſon ſo ſeiſed to uſes ſhall be deemed 
to be in him or them that have the uſe, in ſuch quality, 
anner, form, and condition, as they had before in the uſe.” 
ie ſtatute thus executes the uſe, as our lawyers term it; 
ut is, it conveys the poſſeſſion to the uſe, and transfers the 
k into poſſeſſion: thereby making ceſtuy que uſe complete 
wer of the lands and tenements, as well at law as in equity. 


Tus ſtatute having thus, not aboliſhed the conveyance to 
&s, but only annihilated the intervening eſtate of the feoffee, 
jd turned the intereſt of ceſtay que uſe into a legal inſtead of 
| equitable ownerſhip ; the courts of common law began to 
le cognizance of uſes, inſtead of ſending the party to ſeek 
relief in chancery. And, conſidering them now as merely 
node of conveyance, very many of the rules before eſtabliſh- 


E common law. The ſeme perſons only were held capable 
being ſeiled to a uſe, the ſame conſiderations were neceſſary 
railing it, and it could only be raiſed of the ſame heredita- 
ents, as formerly. But as the ſtatute, the inſtant it was 
led, converted it into an actual poſſeſſion of the land, a 
pat number of the incidents, that formerly attended it in its 
ciary ſtate, were now at an end. The land could not 
cheat or be forfeited by the aft or defect of the feoffee, nor 
Riiened to any purchaſor diſcharged of the uſe, nor be liable 
ddower or curteſy on account of the ſeiſin of ſuch feoffee; 
eule the legal eſtate never reſts in him for a moment, but 
utantaneouſly transferred to cefiuy que uſe, as ſoon as the 
lis declared. And, as the uſe and the land were now con- 
ible terms, they became liable to dower, _ curteſy, and 
heat, in conſequence of the ſeiſin of ceftuy que uſe, who 
now become the terre-tenant alſo ; and they likewiſe were 
longer deviſable by will. 


2 Tus 
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corporation entitled to the uſe in fee - ſimple, fee- tail, for 


lin equity were adopted with improvements by the judges of 
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take effect at that time, the operation of the ſtatute may w; 


pen vvithin a reaſonable period of time; and in the mean whi 


may be limited to take effect after a fee (r); becauſe, tho 
that was forbidden by the common law in favour of 
lord's eſcheat, yet, when the legal eſtate was not exten 


/ 
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TR E various neceſsities of mankind induced alſo the judgq 
very ſoon to depart from the rigour and ſimplicity of the rul 
of the common law, and to allow a more minute and comple 
conſtruction upon conveyances to uſes than upon other 
Hence it was adjudged, that the uſe need not always be ext 
cuted the inſtant the convevance is made: but, if it cann 


till the uſe ſhall ariſe upon ſome future contingency, to hay 


the antient uſe ſhall remain in the original grantor : as, whi 
lands are conveyed to the uſe of A and B, after a marria 
ſhall be had between them (n), or to the uſe of A and 
heirs till B ſhall pay him a ſum of money, and then tothey 
of B and his heirs (o). Which doctrine, when deviſes | 
will were again introduced, and conſidered as equivalent 
point of conſtruction to declarations of uſes, was alſo ado 
ted in favour of executory dewijes (p). But herein theſe, whi 
are called contingent or ſpringing uſes, differ from an exec 
tory deviſe; in that there muſt be a perſon. ſeiſed to ſuch uſes 
the time when the contingency happens, eiſe they can nei 
be executed by the ſtatute; and therefore, if the eſtate of 
feoffee to ſuch uie be deſtroyed by alienation or otherwiſe, | 
fore the contingency ariſes, the uſe is deſtroyed for ever 
whereas by an executory deviſe the freehold itſelf is transft 
red to the future deviſee. And, in both theſe caſes, a 


beyond one fee-ſimple, ſuch ſubſequent uſes (after a uſe 
fee) were before the ſtatute permitted to be limited in equi]iith t. 
and then the ſtatute executed thelegal eſtate in the ſame ma 
ner as the uſe before ſubſiſted. It was alſo held that 2 guns 
though executed, may change from one to another by ict; 
cumſtances ex po/i fatto (s); as, if A makes a feoffment 


the uſe of his intended wife and her eldeſt fon for theirl! 
FRE. ur 


. 


(n] 2 Roll. Abr. 791. Cro. Eliz. 439. („) Bro. Abr. lit. 
n. at àſes. 30. (p] Ste pag. 173. (q) 1 Rep. 134 | 
Cro Eliz. 459g. (r) Policxi 58. 10 Mod. 423. (s) Bro. 4 
it, Fe:fFm. a! 4/6. 30. 5 | 


=y 


140. FFVV 335 
i the marriage the wife takes the whole uſe into ſeveralty 5 
10 Aan the birth of a ſon, the uſe is executed jointly in 
n both (t). This is ſometimes called a ſecondary, ſome- 
nes a ſhifting, uſe. And, whenever the uſe limited by the 
xd expires, or cannot veſt, it returns back to him who raiſed 
iter ſuch expiration or during ſuch impoſſibility, and is 
ted a reſulting uſe. As, if a man makes a feoffment to the 
of his intended wife for life, with remainder to the uſe of 
r irſt-born ſon in tail: here, till he marries, the uſe reſults 
i to himſelf ; after marriage, it is executed in the wife for 
:: and, if ſhe dies without iſſue, the whole reſults back to 
n in fee (u). It was likewiſe held, that the uſes originally 
cared may be revoked at any future time, and new uſes 
declared of the land, provided the grantor reſerved to him- 
f ſuch a power at the creation of the eſtate ; whereas the 
noſt.that the common law would allow, was a deed of de- 
mance coeval with the grant itſelf (and therefore eſteemed 
art of it) upon events ſpecifically mentioned (w). And, 
ale of ſuch a revocation, the old uſes were held inſtantly 
elle, and the new ones to become executed in their ſtead 
). And this was permitted, partly to induige the conve- 
nce, and partly the caprice of mankind ; who (as lord Ba- 
obſerves) have always affected to 3 the diſpoſition of 
r property revocable in their own time, and irr evocable 
wards. 


br this equitable train of deciſions in the courts of law, the 
er of the court of chancery over landed property was 
ally curtailed and diminiſhed. But one or two technical 
pes, which the judges found it hard to get over, reſtored 
nth tenfold increaſe. They held in the firſt place, that 
uſe could be limited on a uſe (2), and that when a man 
ins and ſells his land for money, which raiſes a uſe by 


cation to the bargainee, the limitation of a farther uſe to 
4 another 


[|Bacon of uſes. 381. (u) 151d. 300. 1 Rep. 120. (w). 
4» 327, (x) Co. Litt 237. (y] on uſes. 316. 6 
155 | 
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another perſon is repugnant and therefore void (a). 
therefore, on a feoffment to A and his heirs, to the uſe of 
and his heirs, in truſt for C and his heirs, they held that ( 
ſtatute executed only the firſt uſe, and that the ſecond was 
mere nullity: not adverting, that the inſtant the firſt uſe w 
executed in B, he became ſed to the uſe of C, which f 
cond ule the ſtatute night as well be permitted to execute 
it did the firſt; and ſo the legal eſtate might be inftantaneoy 
tranſmitted down, thr ough à hundred ufes upon uſes, till { 
nally executed in the laſt ceſiup que uſe. Again; as the ſt 
tute mentions only ſuch perſons as were ſeiſed to the ule 
others, this was held not to extend to term of years, or oth}| 
chattel iatereſts, whereof the termor is not /z3ſed, but on 
Þ3g2j*d (b); aud therefore, if a term of one thouſand ye 
be lucited to A, to the uſe (or in truæ for) B, the (tau. - 
does not execute this uſe, but leaves it as at the common |... 
(c). And laſtly, (by more modern reſolutions) where la ltc 
are given to one and his heirs, in truſt to receive and pay o., 
the profits to another, this uſe is not executed by the ſatu... 
for the land mutt remain in the truſtee to enable him top =... 
form the trolt (d). | lower 
| lnts 

Or 3 more antient diſtinctions the courts of equi 
quickly availed themſelves. In the firſt caſe it was evideg ,. 
that B was never intended by the parties to have any benefic M 
intereſt; and, in the ſecond, the cgſtuy que uſe of the te. g. 
was expreſsly driven into the court of chancery to ſeek his i 
medy: and therefore that court determined, that though thi Tu. 
were not wifes, which rhe ſtatute could execute, yet ſtill lte 
were truſts in equity, which in conſcience ought to be e { 
formed (e). To this the ræaſon of mankind aſſented, ani under 
doctrine of uſes vas revived, under the denomination of tren. 
and thus, by this ſtrict conſtruction of the courts of law, 21 men 
tute made upon g great deliberation, and introduced in 3 { wh; 
molt ſolemn manner, has had little other effect than to m gon 


2 lite nt alteration 1 in the formal words of a conveyance (| but th! 
A HowEVE 


k. 2 
2) And. 37. 135. (b) Bacon, law of uſes, 335. Jenk. 1 
100 "bbq 76. Drer. 369. [T ') Egqu. Caf. Abr. 383,3 

e ee. 245. (f) Vaugn. 50 Atk. 591. 


(þ, 20. | A TwinGs. „ 


HowEVER, the courts of equity, in the exereite of this 
we juriſdiction, have wiſely avoided in a great degree thoſe 
ichiefs which made uſes intolerable. They now conſider a 
nſ-eſtate (either when expreſsly declared or refulting by ne- 
gary implication) as equivalent to the legal ownerſhip, geo- 
ned by the ſame rules of property, and liable to every 
targe in equity, which the other is ſubject to in law: and, 
y long ſeries of uniform determinations, for now near 4 
etury paſt, with ſome aſſiſtance from the legiſlature, they 
ne raiſed a new ſyſtem of rational juriſprudence, by which 
ts are made to anſwer in gener al all the beneficial ends of 
i, without their inconvenience or frauds. The truſtee is 
ahdered-2s merely the inſtrument of conveyance, and can in 
o ſhape affect the eſtate, unleſs by alienation for a valuable 
mideration to a purchaſor without notice (g); which, as 
fu; que uſe is generally in poſſeſſion of the land, is a thing 
at can rarely happen. The truſt will deſcend, may be ali- 
ied, is liable to debts, to forfeiture, to leaſes and other in- 
nbrances, nay even to the curteſy of the huſband, as if it 
ns an eſtate at law. It has not indeed been ſubjected to 
ler, more from a cautious adherence to ſome haſty prece- 
knls (h), than from any well-grounded principle. It hath 
lo been held not liable to eſcheat to the lord, in conſequence 
| attainder or want of heirs (i): becauſe the truſt could 
ner be intended for his benefit. But let us now return to 
& ſtatute of uſes. 


Taz only ſervice, as was before obſerved, to which this 
hate is now conſigned, is in giving efficacy to certain new 
ad ſecret ſpecies of conveyances; introduced in order to 
nder tranſactions of this ſort as private as poſſible, and to 
de the trouble of making livery of ſeiſin, the only antient 
mcyar.ce of corporeal freeholds : the ſecurity and notoriety 
{ which public inveſtiture abundantly overpaid the labour 
going to the land, or of ſending an attorney in one's ſtead. 
It this now has given way to, 

P 5 12. A TWELFTH 


e 2 Preem. 43. (h) 1 Chance, Rep. 284. 2 P. Wes. 640, 
I d. 4y4. Burgeſs and Wheate. Hil. 34 Geo. II. in Canc, 
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12. A TWELFTH ſpecies of conveyances, called a cove, oi 
to fand ſeiſed to uſes : by which a man, ſeiſed of lands, c # 
yenants in conſideration of blood or marriage that he wil 
ſtand ſeiſed of the ſame to the uſe of his child, wife, or kin 
man; for life, in tail, or in fee. Here the ſtatute executes 
once the eſtate ; for the party intended to be benefited, hal 
ing thus acquired the uſe, is thereby put at once into cer 
poral poſſeſſion of the land (k), without ever ſeeing it, by 
kind of parliamentary magic. But this conveyance can o 
operate, when made upon ſuch weighty and intereſting co 
fiderations as thoſe of blood or marriage. 


13. A THIRTEENTH ſpecies of conveyance, introduced WW: 
this ſtatute, is that of a bargain and ſale of lands; whic 
2 kind of a real contract, whereby the bargainar of ſome x 
cuniary conſideration bargains and ſells, that is, contracts 
convey, the land to the bargainee; and becomes, by tl 
bargain a truſtee for, or ſeiſed to the uſe of, the hargainꝰ 0 
and then the ſtatute of uſes completes the purchaſe (I): or, Wi 
it hath.been well expreſſed (m), the bargain firſt veſts the 
and then the ſtatute veſts the poſſeſſion. But as it was fo 
ſeen that conveyances, thus made, would want all thoſe | e 
” nefits of notoriety, which the old common law afſuranſ | 
were calculated to give; to prevent therefore clandeſii 
conveyances of frecholds, it was enacted in the ſame ſell 
of parliament by ſtatute 27 Hen. VIII. c. 16. that ſuch bW 
ins and ſales ſhould not enure to paſs a fieehold, unleſs 
ſame be made by indenture, and enrolled within fix month 
| | one of the courts of Weſtminſter-hall, or with the c 
'! tulorum of the county. Clandeſtine bargains and fal: 
1! chattel intereſts, or leaſes for years, were thought not wort 
garding, as ſuch intereſts were very precarious till about 
to Years daſhes (n); which alſo occaſioned them to be overloo 
in freming the ſtatute of uſes : and therefore ſuch barg 5 | 

and ſales are not di ected to be enrolled. But how impolll il 
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(k) Pacon. Uce of the law. 1g1. (% Ibid. 150. (m) 1 KH 
Jax. 696. (n) See Pag. 142. | 7, 
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\it to foreſee, and provide againſt, all the conſequences * 
porations * | This omiſſion has 8 ven riſe to. 


1. A FOURTEENTH ſpecies of conveyance, VIZ. z. by leaſt 
ease; firſt invented by ſerjeant Moore, ſoon after the 
ie of uſes, and now the moſt common of any, and there- 
WT not to be ſhaken; though very great lawyers (as particu- 
Mr. Noy) have formerly doubted its validity (o). It is 
us contrived. A leaſe, or rather bargain and ſale, upon 
ne pecuniary conſideration, for one year, is made by the 


out any enrollment, makes the bargainor ſtand ſeiſed to 


term for a year; and then the ſtatute immediately an- 
x the poſſefs:0n. He therefore, being thus in poſſeſſion, is 
mble of receiving a releaſe of the freehold and reverſion; 
Which, we have ſeen before (p), muſt be made to a tenant in 
mon: and accordingly, the next day, a releaſe is granted 
him (q). This is held to ſupply the place of livery of 
in; and ſo a conveyance by leaſe and releaſe is ſaid to 
ount to a feoffment (r). 


5. To theſe may be added deeds to lead or declare the uſes 
«ther more direct conveyances, as feoffments, fines, and re- 
ies; of which we ſhall ſpeak in the ne xt chapter: and, 


6, DEE DS of rewocation of uſes ; hinted at in a former 
E (), and founded in a previous power, reſerved at the 
ing of the uſes (t), to revoke ſuch as were then declared; 
[to appoint others in their ſtead, which is incident to che 
ſer of revocation (u). And this may ſuffree for a ſpeci- 
of conveyances founded upon the ſtatute of uſes; and 


iniſh our obſervations upon ſuch deeds as ſerve to trans- 


rl property. 
BEFORE 


5 % Mod, 282. (0) pag. 324. (q]! See appendix, 
WP 1. 2. (r) Co. Litt. 270. Cro. Jac. 604. (<) pag. 
tt) See Pen II. pag. xi. (u) Co. Litt. 227. 
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unt of the freehold to the leſſee or bargainee. Now this, 


le of the bargainee, and veſts in the bargainee the v/e of 
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merely poſitive, or be uncertain, or inſenſible, the condi 
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BEFORE we conclude, it will not be improper to ſubje 
a few remarks upon ſuch deeds as are uſed not to convey, | 
to charge or incumber, lands, andl dt charge them again: 
which nature are, obligations or bonds, recognizances, ; 
defeagzances upon them both. | 


1. AN obligation, or bond, is a deed (w) whereby 
obligor obliges himſelf, his heirs, executors, and adm 
ſtrators, to pay a certain ſum of iaoney to another at a d 
appointed.-If this be all, the bond is called a ſingle one, { 
Plex obligatio ; but there is generally a condition added, 
if the obligor does ſome particular act, the obligation ſhall 
void, or elſe ſhall remain in full tarce : as, payment of re 
performance cf covenants in a deed; or repayment of a p 
cipal ſum of money borrowed of the obligee, with inter 
which principal ſum is uſually one half of the penal ſum ſpe 
fied in the bond. In cafe this condition is not performed, 
bond becomes forfeited, or abſolute at law, and charges 
obligor while living; and after his death the obligation 
ſcends upon his heir, who (on defect of perſonal aſſets) us 
bound to, mo it, provided he has real aſſets by deſ ze 
as a recompenſe. So that it may be called, though not i ¶ var 
rec, vet a collateral, charge upon the lands. How it aff: | 
the perſonal property of the ge „ will be more prop 
cobſidered hereaiter, 


md b 


Ir the condition of a bond be impoſſible at the time of n 
ing it, or be to do a thing contrary to ſome rule of law th 


atone is void, and the bond fhall ſtand fingle and uncond 
onal : jor it is the folly of the obligor to enter into fuc 
obligation, from which he can never bc releaſed. If it 
do a thing that is zzalum in ſe, tle obligation itſelf is vc 
for the whole is an unlawful contract, and the obligee 
take no advantage from ſuch a tranſaction. And if the co 

| rie 


"62 : nc 
(„* ce appendix No. III. pag. xiii. 


be poſſible at the time of making it, and afterwards 


of the obligee himſelf, there the penalty of the obligation 
ed: for no prudence or forefight of the obligor could 


lor its becoming ſingle, the whole penalty was recoverable 
aw : but here the courts of equity interpoſed, and would 
permit a man to take more than in conſcience he ought ; 


med by non-payment of money borrowed ; the damages 
fined, upon non-performance of covenants; and the like, 
d the ſtatute 4 & 5 Ann. c. 16. hath alſo enacted, in the 
ne ſpirit of equity, that in caſe of a bond, conditioned for 
payment of money, the payment or tender of the prin- 


md be forfeited and a ſuit commenced thereon, mall be a 
Il ſatisfaction and diſcharge. 


' 
i A recegnixance is an obligation of record, which a man 
ters into before ſome court of record or magiſtrate duly au- 
dried (y), with condition to do fome particular act; as to 
rear at the affifes, to keep the peace, to pay a debt, or the 
t. It is in moſt reſpects like another bond: the difference 
ng chiefly this; that the bond is the creation of a freſh 
It or obligation de nod, the recognizance is an acknow- 
nt of a former debt upon record ; the form whereof is, 
that A. B. doth acknowlege to owe to our lord the king, to 
the plaintiff, to C. P. or the like, the ſum of ten pounds, 
condition to be void on performance of the thing ſtipu- 

kl: in which caſe the king, the plaintiff, C. D. Fc. is 
led the cognizee, is cal hi as he that enters 
v the recognizance is called the cognizor, ce is qui cognoſ- 


of ſome court, is witneſſed only by the record of that 
and not by the party's ſeal: ſo that it is not in ſtrict 
ſriety a decd, though the effects of it are greater than a 
men obligation; being allowed a Priority in point of pay- 
ment, 


0 Co. L'tt. 206. (v) Bro. Ar. tit. recegnixance. 24. 
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mes impefible by the act of God, the act of law, or the 


ud againſt ſuch a contingency (x). On the forfeiture of a 


x. his principal, intereſt, and expenſes, in cafe the forfeiture 


a ſom due, with intereſt, and coſts, even though the : 


. This, being either certified to, or taken by the of- 
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ment, and binding the lands of the cognizor, from the tin 
of enrollment on record (2). There are alſo other rec 
zances, of a private kind, in nature of a ſtatute ſtaple, | 
virtue of the ſtatute 23 Hen. VIII. c. 6. which have been me 
ready explained (a), and ſhewn to be a charge upon re 
property. 


3. A DEFEAZANCE on a bond, or recognizance, or judg 
ment recovered, is a condition which, when performed, d 
feats or undoes it, in the ſame manner as a defeazance of: 
eſtate before- mentioned. It differs only from the comm. 
condition of a bond, in that the one is always inſerted in i 
deed or bond itſelf, the other is made between the ſame p: 
ties by a ſeparate, and frequently a ſubſequent deed (b). Thi 
like the condition of a bond, when performed, diſcharges | 
diſincumbers the eſtate of the obligor. () 1 


THEsE are the principal ſpecies of deeds or matter in pa; 
by which eſtates may be either conveyed, or at leaſt affee( 
Among which the conveyances to uſes are by much the me 
frequent of any ; though in theſe there 1s certainly one pa 
pable defect, the want of ſufficient notoriety : ſo that p 
chaſors or creditors cannot know with any abſolute certainty 
what the eſtate, and the title to it, in realty are, upon whif 
they are to lay out or to lend their money. In the antiq 
feodal method of conveyance (by giving corporal ſeifin of ti 
lands) this notoriety was in ſome meaſure anſwered ; but 
the advantages refulting from thence are now totally defeat 
by the introduction of death-bed deviſes and ſecret conveſ 
ances : and there has never been yet any ſufficient guard p 0 
vided againſt fraudulent charges and incumbrances; fincetf 
difuſe 8 the old Saxon cuſtom of tranſacting all conveyand e 
at the county court, and entering a memorial of them in 
chartulary or leger- book of ſome adjacent monaſtery (c); ; al 
the failure of the general regiſter eftabliſhed by King Rich4 


the firſt, for the ſtarrs or mortgages made to Jews, in f 

cat 

(2) Stat. 29 Car. II. c. 3. $. 18. fa) Sce pag. f 

(b) Ce. Litt. 237, 2 Sa und. 47. gd Hickes Diſer® 
epiſiclar. g. Fs 
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alk Fudazis, of which Hovedon has preſerved a copy. 
vy far the eſtabliſhment of a like general regiſter, for 
us and wills, and other acts affecting real property, would 


| Scotland every act and event, regarding the tranſmiſſion 
fproperty, is regularly entered on record (d.) And ſome of 
own provincial diviſi ons, particularly the extended county 
York, and the populous county of Middleſex, have pre- 
jd with the legiſlature (e) to ereft ſuch regiſters in their 
eral diſtricts. But, however plauſible theſe proviſions may 
near in theory, it hath been doubted by very competent 
res, whether more diſputes have not arifen in thoſe coun- 
s by the inattention and omiſſions of Pr than pre- 
ated by the uſe of regiſters. 


) Dalrymple on feodal property, 262, &c. (e) Stat. 2 
lon, c 4. 6 Ann. c. 35. 7 Ann. c. 20. 8 Geo, II. c. 6. 
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nedy this inconvenience, deſerves to be well conſidered. 
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SSURANCES by matter of record are ſuch as 

not entirely depend on the act or conſent of the par 
themſelves : but the ſanction of a court of record is called 
to ſubſtantiate, preſerve, and be a perpetual teſtimony 
the transfer of property from one man to another ; or of 
eſtabliſhment, when already transferred. Of this nature a 
1. Private acts of parliament. 2. The king's grants. 3. Fin 
4. Common recoveries. 


I. PRIVATE ads of parliament are, eſpecially of | 
years, become a very common mode of aſſurance. Fo 
may ſometimes happen, that, by the ingenuity of ſome, a 
the hlunders of other practitioners, an eſtate is moſt grievo 
| entangled by a multitude of contingent remainders, reſul 
truſts, ſpringing uſes, executory deviſes, and the like art 
cial contrivances (a confuſion unknown to the ſimple c 
veyances of the common law) ſo that it is out of the powe 
cither the courts of law or equity to relieve the owner. 
it may ſometimes happen, that, by the ſtrictneſs or omiſſ 
of family ſettlements, the tenant of the eſtate is abridged 
ſome reaſonable power, (as letting leaſes, making a joint 
for a wife, or the like) which power cannot be given 
by the ordinary judges either in common law or equ 
Or it may be neceſſary, in ſettling an eſtate, to fecur 
acainſt the claims of infants or other perſons under 1d 
diſabilities ; who are not bound by any judgments or dec 
of the ary courts of juſtice. In theſe, or other c 
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tHelike kind, the tranſcendent power of parliament is called 
, to cut the Gordian knot; and by a particular law, ena&ed 
this very purpoſe, to unfetter an eſtate; to give its tenant 
abnable powers; or to aſſure it to a e againſt the 
note or latent claims of infants or diſabled perſons, by ſet- 
he proper equivalent in proportion to the intereſt ſo barred. 
Tis practice was carried to a great length in the year ſucceed - 
x the reſtoration; by ſetting aſide many conveyances al- 
wed to have been nigh by conſtraint, or in order to ſcreen 
eſtes from being forfeited during the uſurpation. And 
a it proceeded ſo far, that, as the noble hiſtorian expreſ- 
bit (a), every man had raiſed an equity in his own imagi- 
tion, that he thought ought to prevail againſt any deſcent, 
bnent, or act of law, and to find relief in parliament : 
kick occafioned the king at the cloſe of the queſtion to re- 
wk (b), that the good old rules of law are the beſt ſecurity ; 
in with, that men might not have too much cauſe to 
r, that the ſettlements which they make of their eſtates 
ll! be too eaſily unſettled when they are dead, by the power | 
parliament, 


ders of this kind are however at preſent carried on, in 
u houſes, with great deliberation and caution; particu- 
7in the houſe of lords they are uſually referred to two 
lets, to examine and report the facts alleged, and to ſet- 
al technical forms, Nothing alſo is done without the 
ent, exprefily given, of all parties in being and capable 
ſonſent, that have the remoteſt intereſt in the matter; 
Is loch conſent ſhall appear to be perverſely and without 
Treaſon withheld And, as was before hinted, an equi- 
let in money or other eſtate is uſually ſettled upon infants, - 
xrſons not iꝝ ee, or not of capacity to act for themſelves, 
are to be concluded by this act. And a general ſaving 
unſtantly added, at the cloſe of the bill, of the right and 
ket of all perſons whatſoever : except thoſe whoſe con- 
tl lo given or purchaſed, and who are therein particu- 
f named, 
A LAW, 


(2) Lord Clar. Contin. 162. (b) 76:d. 163, 


and no judge or jury is bound to take notice of it, unl 


form him if any thing contained therein 1s improper, or 
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A Law, thus made, though it binds all parties to t 
bill, is yet looked upon rather as a private conveyance, th: 
as the ſolemn act of the legiſlature. It is not therefore allo 
ed to be a public, but a mere private ſtatute; it is notpriny 
or publiſhed among the other laws of the ſeſſion: it hath he 
relieved againſt, when obtained upon fraudulent ſuggeſtio 


the ſame be ſpecially ſet forth and pleaded to them, It 
mains however enrolled among the public records of then 
tion, to be for ever preſerved as a perpetual teſtimony of 
conveyance or aſſurance ſo made or eſtabliſhed. 


IT. 'THE king's grants are alſo matter of public reco 
For, as St. Germyn ſays (c), the king's excellency is fo hi 
in the law, that no freehold may be given to the king, iſ; 
derived from him, but by matter of record. And to thise 
a variety of offices are erected, communicating in a regu 
ſubordination one with another, through which all the kin 
grants muſt paſs, and be tranſcribed, and enrolled; that 
ſame may be narrowly inſpected by his officers, who will n 


lawful to be granted. Theſe grants, whether of lands, | 
nours, liberties, franchiſes, or aught beſides, are contai 
in charters, or letters patent, that is, open letters, litere j 
tentes: ſo called becauſe they are not ſealed up, but expo 
to open view, with the great ſeal pendant at the bottom; 
are uſually directed or addreſſed by the king to all his ſubje 
at large. And therein they differ from certain other let 
of the king, ſealed alſo with his great ſeal, but directed ot 
particular perſons, and for particular purpoſes : which the its 0 
fore, not being proper for public inſpection, are cler 
up and ſcaled on the outſide, and are thereupon called H ed 
cloſe, literæ clauſæ; and are recorded in the cloſe-rolls, in Wiſs vi 


ſame manner as the others are in the patent- rolls. other 
: | L NUT 
GRANTS or letters patent muſt firſt paſs by bill: which ed 


prepared by the attorney and ſolicitor general, in conſeque 


0% Re 


(e) Dr. & Stud. b. 1.4. 8. "= 
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warrant from the crown; and is then ſigned, that is, ſu- 
«rived at the top, with the king's own gn manual, and 
ld with his privy ignet, which is always in the cuſtody 
ke principal ſecretary of ſtate; and then ſometimes it im- 


ubleribed in theſe words, „ per ipſum regem, by the king 
alf (d).“ Otherwiſe the courſe is to carry an extract of 
bill to the keeper of the privy ſeal, who makes out a writ 
nant thereupon to the chancery ; ſo that the ſign manual 


he id, er breve de privato figillo, by writ of privy ſeal 
' But there are fome grants, which only paſs through 
in offices, as the admiralty or treaſury, in conſequence 
fon manual, without the conſirmation of either the „g- 
the great, or the privy ſeal, 


uk manner of granting by the king does not more differ 
m that by a ſubject, than the conſtruction of his grants, 
kn made, 1. A grant made by the king, at the ſuit of the 
ate, ſhall be taken moſt beneficially for the king, and 
u the party: whereas the grant of a ſubject is conſtrued 
t frongly againſt the grantor. Wherefore it is uſual to in- 
in the king's grants, that they are made, not at the ſuit 
te grantee, © but ex ſpecial gratia, certa ſcientia, et mero 
uu regis; and then they have a more liberal conſtruction 


tings, behdes what are expreſſed, if neceſſary for the ope- 
mn of the grant. Therefore, in a private grant of the 
ts of land for one year, free ingreſs, egreſs, and regreſs, 
wt and carry away thoſe profits, are alſo incluſively 
ned (g): and if a feoffment of land was made by a lord 
ls villein, this operated as a manumiſſion (h); for he 
therways unable to hold it. But the king's grant ſhall 
ure to any other intent, than that which is preciſely 
red in the grant. As, if he grants land to an alien, 


\ 


Rep. 18. (e) Ibid. 2laft, 86s. (f) Finch. L. 100. 
9. 112. (8) Co. Lit t. 56. (b) Lit. §. 206. 
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lately paſles under the great ſeal, in which caſe the patent 


le warrant to the privy ſeal, and the privy ſeal is the war- 
o the great ſeal: and in this laſt caſe the patent is ſub- 


2. A ſubject's grant ſhall be conftrued to include ma- 


1 
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it operates nothing; for ſuch grant ſhall not alſo enure to mi 
him a denizen, that ſo he may be capable of taking by g 
(i). 3. When it appears, from the face of the grant, that 
king is miſtaken, or deceived, either in matter of fact or of 
ter of law, as in caſe of falſe ſuggeſtion, miſinformationifi 
miſrecital of former grants; or if his own title to the t 
granted be different from what he ſuppoſes ; or if the gi 
be informal; or if he grants an eſtate contrary to the rul:| 
law; in any of theſe cafes the grant is abſolutely void { 
For inſtance; if the king grants lands to one and his } 
male, this is merely void; for it ſhall not be an eſtate- 
becauſe there want words of procreation, to aſcertain theh 
out of which the heirs ſhall iſſue: neither is it a fee-f 
as in common grants it would be; becauſe it may reaſon; 
be ſuppoſed, that the king meant to give no more than an 
tate-tail (1): the grantee is therefore (if any thing) not 

more than tenant at will (m). And, to prevent deceits of 
king, with regard to the value of the eſtate granted, it is p 
cularly provided by the ſtatute x Hen. IV. c. 6. that nog 
of his ſhall be good, unleſs, in the grantee's petition for th 
expreſs mention be made of the real value of the lands, 


III. We are next to conſider a very uſual ſpecies of aſſurꝗ . 
which is alſo of record; wiz, a fine of lands and tenements 
which it will be neceſſary to explain, 1. The nature of a 
2. Its ſeveral kinds; and 3. Its force and Seck. 


1. A FINE is ſometimes ſaid to be a feoffment of re 
(n): though it might with more accuracy be called, : 
knowlegement of a feoffment on record. By which 
be underſtood, that it has at leaſt the ſame force and Me: 
with a feoffment, in the conveying and aſſuring of la 
though it is one of thoſe methods of transferring eſta 
freehold by the common law, in which livery of ſeiſin i 
neceſſary to be actually given; the ſuppoſition and ack 


legdl 


(i) Bro, Abr. tit. Patent. 62, Finch. L. 110. 7 (K) Freem i 
(1) Finch. 101, 102. (m) Bro. Abr. tit. Eftates, 34, tit Pi 
104. Dyer. 270. Dav. 45. (n) Co Litt, 80. | 
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nent thereof in a court of record, however fictitious, in- 
nc an equal notoriety. But, more particularly, a fine may 
lebe to be an amicable compoſition or agreement of 
h either actual or fiftitious, by leave of the king or 
ufices; whereby the lands in queſtion became, or or 
benleged to be, the right of one of the parties (o). 
womal it was founded on an actual ſuit, commenced — 
fr recovery of the poſſeſſion of land or other heredita- 
xs; and the poſſeſſion thus gained by ſuch compoſition 
fund to be ſo ſure and effectual, that fictitious actions 
x, and continue to be, every day commenced, for the 
of obtaining the fame ſecurity. 


Amp is ſo called becauſe it puts an end, notonly to the 
us commenced, but alſo. to all other ſuits and contro- 
is concerning the ſame matter. Or, as it is expreſſed in 
atent record of parliament (p), 18 Edw. I. © ann i rog- 
v ingliae providetur, vel eft, aliqua ſecuritas major wel 
mor, per quam aliquis flatum certiorem habere poſit, 
yue ad ſratum ſuum wverificandum aliquod ſolenmurs teftimo- 
wn producere, quam finem in curia domini regis leuvatum : 
u quidem fints fie vocatur, eo quod fimis et conſummateo 
my placitorum effe debet, et hac de cauſa providebatuy."" 
s indeed are of equal antiquity with the firſt rudiments 
le law 1tfelf; are ſpoken of by Glanvil (q) and Bracton 
nthe reigns of Henry II. and Henry III. as things then 
known and long eſtabliſned; and inſtances have been 
cd of them even before the Norman invaſion (s). So 
the ſtatute 18 Edw. I. called modus lewamdi fines, did 
re them original, but only declared and regulated the 
er in which they ſhould be levied, or carried on. And 
$35 follows: : 


Ter party, to whom the land is to be conveyed or aſ- 
commences an action or ſuit at law againſt the other, 


generally 


Co. Litt. 120, (p) 2 Roll. Abr. 13. (q) J. 8. e. 1: 
lg. c. 28. (-) Plowd, 369. | 
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_ proſecute his ſuit, which he endangers if he now deſert 
without licence, he therefore applies to the court for le 


five marks of land; that is, three twentieths of the ſupp 
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0 pendix. No. IV. F. 2. In the times of firi& feodal juriſdiction 


pend. No. IV. §. 3. 
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generally an action of covenant (t), by ſuing out a writ 
praecipe, called a writ of covenant (v): the foundatio 
which is a ſuppoſed agreement or covenant, that the one {| 
convey the lands to the other; on the breach of which as; 
ment the action is brought. On this writ there is due to 
king, by antient prerogative, a primer fine, or a noble 
every five marks of land ſued for; that is, one tenth of 
annual value (u). The ſuit being thus commenced, t 
follows, | 


2. THE licentia concordandi, or leave to agree the ſuit ( 
For, as ſoon as the action is brought, the defendant, kno 
himſelf to be in the wrong, is ſuppoſed to make overture! 
peace and accommodation to the plaintiff, Who, accept 
them, but having, upon ſuing out the writ, given pledge 


to make the matter up. This leave is readily granted, 
for it there 1s alſo another fine due to the king by his pri 
gative; which is an antient revenue of the crown, and isc: 
the king's ſiluer, or ſometimes the poft fine, with reſped 
the primer fine before-mentioned. And it is as much as 
primer fine, and half as much more, or ten ſhillings fore 


annual value (x). W 


3- NEx'T comes the voncord, or agreement itſelf (y), : 
leave obtained from the court; which is uſually an ackn 
legement from the deforciants (or thoſe who keep the « 
out of poſſeſſion) that the lands in queſtion are the right of 
complainant. And from this acknowlegement, or recogni 
of right, the party levying the fine is called the cognz20r, 


(t) A fine may alſo be levied on a writ of meſne, or warf 2 
char tae, or de conſuetudinibus et fſervitits. (Finch, L. 278.) kvied 
(v) See appendix. No. IV. §. 1. (u) 2 Inſt. 311. ( 


vaſal had commenced a ſuit in the Jord's court, he could not cmd 
don it without leave; leſt the lord ſhould be deprived of his 
quiſites for deciding the cauſe. (Robertſon. Cha. 5.1. 31. 

(x) 5 Rep. 39. 2 Inſt. 511, Stat. 32 Geo. I. c. 14. UN 
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v whom it is levied the cognixce. This acknowlegement 
Abe made either openly in the court of common pleas, or 
we one of the judges of that court, or elſe before commiſ- 
es in the country, empowered by a ſpecial authority called 
cit of dedimus poteflatem ; which judges and commiſſioners 
wud by ſtatute 18 Edw. I. |. 4. to take care that the 
ners be, of full age, ſound memory, and out of priſon. 
here be any feme-covert among the cognizors, ſhe is 
atly examined whether ſhe does. it n and freely, 
j compulſion of her huſband, 
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| theſe acts all the eſſential parts of a * are completed; 
i the cognizor dies the next moment after the fine is ac- 
weged, provided it be ſubſequent to the day on which the 
s made returnable (2), ſtill the fine ſhall be carried on 
il its remaining parts: of which the next is, 


The note of the fine (a): which is only an abſtract of 
mitof covenant, and the concord; naming the parties, 
reels of land, and the agreement. This muſt be en- 
dof record in the proper office, by direction of the ſta- 
Set. IV. c. 34 | 


The fifth part is the foot of the fine, or concluſion of it: 
includes the whole matter, reciting the parties, day, 
,and place, and before whom it was acknowleged or le- 
b). Of this there are indentures made, or engroſſed, 
echirographer's office, and delivered to the cognizor and 
fire; uſually beginning thus, ** hazc eff finals concordia, 
615 the final agreement,” and then reciting the whole 
elng at length. And thus the fine is completely levied 


MINOR law. 


*% 


ſereral ſtatutes ſtill more ſolemnities are ſuperadded, in 
render the fine more univerſally public, and leſs liable 


fried by fraud or covin. And, firſt, by 27 Edw.I.c. 1. 
the 


comb. 71 (a) Append. No. IV. 984. (b) Bid. & 5. 
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law French is called a fine . ſur cognizance de droit, c 


in court fixteen times; viz. four times in the term in 
it is made, and four times in each of the three ſucce 


alſo enacted by 23 Eliz. c. 3. that the chirographer o 


livery ; ſochat this aſſurance is rather a confeſſion of 3 
conveyante, than a conveyance now originally maile ; 


example is given in the appendix No. IV, 
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the note of the fine ſhall be openly read in the court of. 
mon pleas, at two feyeral days in one week, and during 
reading all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. 

Eliz. c. 3. all the proceedings on fines either at the ti 
acknowlegement, or previous, or ſubſequent thereto, 
be enrolled of record in the court of common pleas, 
Ric. III. c. 7. confirmed and enforced by 4 Hen. VII. 
the fine, after engroffment, ſhall be openly read and procla 


terms; during which time all pleas ſhall ceaſe: butt] 
reduced to once in each term by 31 Eliz. c. 2. and theſe 
clamations are endorſed on the back of the record (c). 


ſhall every term write out a table of the fines levied i 
county in that term, and ſhall affix them in ſome oper 
of the court of common pleas all the next-term : and 
alſo deliver the contents of ſuch table to the ſheriff of 
county, who ſhall at the next aſſiſes fix the ſame in 
open place i in the court,for the more public notoriety of th 


2. Forts: thus levied, are of doür Kinds. 1. What 


« que il ad de ſon done; or, a fine upon acknowlegem 
the right of the cognizee, as that which he hath of the 
the cognizor (d). This is the beſt and ſureſt kind of h 
thereby the deforciant, in order to keep his covenant w 
plaintiff, of conveying to him the lands in queſtion, and 
ſame time to avoid the formality of an actual feoffme 
livery, acknowleges i in court a former feoffment, or 

poſſeſſion, to have been made to him by the plaintiff, 

fine is therefore ſaid to be a feoffment of record; the 
thus acknowleged in court, being equivalent to an 


E 


(£); Append. No. IV. §. 6. (4) Tbis is. that fort, of » 
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\ciant, or cognizor, acknowleges, cognoſcit, the right to 
u the plaintiff, or cognizee, as that which he hath de for 
u of the proper gift of himſelf, the cognizor. 2. A. fine 
ir cogniZance de droit tantum, or, upon acknowlegement 
{he right merely; not with the circumſtance of a preceding 
t from the cognizor. This is commonly-uſed to paſs a 
a ſonary intereſt, which is in the cognizor. For of ſuch 
werfions there can be no feoffment, or donation with livery, 
oled; as the poſſeſſion during the particular eſtate belongs 
third perſon (e). It is worded in this manner; ** that the 
opnizor acknowleges the right to be in the cognizee; and 
rants for himſelf and his heirs, that the reverſion, after the 
xrticular eſtate determines, ſhall go to the cognizee (f). 
A fine, © ſur conceſſit is where the cognizor, in order to 
uke an end of diſputes, though he acknowleges no precedent 
pit, yet grants to the cognizee an eſtate de novo, uſually for 
kor years, by way of ſuppoſed compoſition. And this may 
done reſerving a rent, or the like: for it operates as a new 
at (g). 4. A fine, © ſur done, grant, et render,” is a 
able fine, comprehending the fine ſur cognizance. de droit 
* ceo, Sc. and the fine ſur conceſſit; and may be uſed to 
ate particular limitations of eſtate : whereas the fine ſur 
mizance de droit come ceo, &c. conveys nothing but an ab- 
lite eſtate, either of inheritance or at leaſt of freehold (h). 
ths laſt ſpecies of fine, the cognizee, after the right is 
owleged to be in him, grants back again, or renders to the 
mzor, or perhaps to a ſtranger, ſome other eſtate in the 
miſes, But, in general, the firſt ſpecies of fine, „ ſur 
amzance de droit come ceo, &c. is the moſt uſed, as it 
neys a clear and abſolute freehold, and gives the cognizee 
ln in law, without any actual livery; and is therefore 
d a fine executed, whereas the others are but executory. 


We are next to conſider the force and effeft of a fine. | 
ele principally depend, at this day, on the common law, 
e two ſtatutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. 


Jor, II. 0 - c. 36. 


þ Moor. 629. [f) Weſt. 8 m. p. 2. & 96. (g) Weſt, 
966. (b) Sal. 340. a b 


is very forcibly declared by the ſtatute 18 Edw, I. in the 


ce bar, and of ſo great force, and of a nature ſo powerful i 
“ jtſelf, that it precludes not only thoſe which are parties a 


e the world, who are of full age, out of priſon, of ſound me 
& mory, and within the four ſeas the day of the fine levie 


them and their heirs, after the death of their huſbands, th 


land, or being reſtored to their right mind. 
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e. 36. The antient common law, with reſpe to this point 


words. And the reaſon, why ſuch ſolemnity is requiredi 
esc the paſling of a fine, is this; becauſe the fine is fo high 


6 privies to the fine, and their heirs, but all other perſons i 


« unleſs they put in their claim within a year and a day, 
But this doctrine, of barring the right by non- claim, was ab( 
liſhed for a time by a ſtatute made in 34 Edw. I. c. 16. whit 
admitted perſons to claim, and falſify a fine, at any indefinil 


diſtance (i): whereby, as fir Edward Coke obſerves (E), gre Nute 


contention aroſe, and few men were ſure of their poſſeſſio 
till the parliament held 4 Hen. VII. reformed that miſchie 
and excellently moderated between the latitude given by t 
ſtatute and the 1igour of the common law. For, the ſtatut 
then made (I), reſtored the doctrine of non-claim, but e 
tended the time of claim. So that now, by that ſtatute, 
right of all rangers whatſoever is bound, unleſs they mal" 
claim, not within one year and a day, as by the common la ac 
but within five years after proclamations made: except fe 

coverts, infants, priſoners, perſons beyond the ſeas, and ſu 
as are not of whole mind; who have five years allowed 


attaining full age, recovering their liberty, returning into E 


'TT ſeems to have been the intention of that politic prin 
king Henry VII, to have covertly by this ſtatute extended kl 
to have been a bar of eſtates-tail, in order to unfetter the © gen 
eaſily the eſtates of his powerful nobility, and lay them m 
open to alienations ; being well aware that power will als 
accompany property. But doubts having ariſen whether: 
could, by mere implication, be adjudged a ſufficient bar, (wil 


at 


) Litt. . 4410 (k) 2 Inſt, 518, () 4 Hen, Vll. e. 
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were expreſsly. declared not to be by the ſtatute de donis) 
„ fatute 32 Hen. VIII. c. 36. was thereupon made; which 
"res all difficulties, by declaring that a fine levied by any 
aun of full age, to whom or to whoſe anceſtors lands have 
entailed, ſhall be a perpetual bar to them and their heirs 
ning by force of ſuch entail : unleſs the fine be levied 
woman after the death of her huſband, of lands which 
by the gift of him or his anceſtor, aſſigned to her in 
1 her jointure (m); or unleſs it be of lands entailed by 
jf parliament or A patent, and whereof the reverſion 
kngs to the creo. 3 8 


ou this view of the common law, regulated by theſe 
tes, it appears, that a fine is a ſolemn conveyance on re- 
from the cognizor to the cognizee, and that the perſons 
md by a fine are parties, Me and n | 


— 


Tas carticr are either the cognizors, « or cognizees; and 
are immediately concluded by the fine, and barred of 
tent right they might have, even though under the legal 
xliment of coverture. And indeed, as this 1s almoſt the 
act that a feme-covert, or marr ied woman, is permitted 
kw to do, (and that becauſe ſhe is privately examined as 
ker voluntary conſent, which removes the general ſuſpi- 
daf compulſion by her huſband) it is therefore the uſual 
lalmoſt the only ſafe method, whereby the can join in the 
þ ſettlement, or nn. of any eſtate. 


uvigs to a fine are ſuch as are any way related to the 
s who levy the fine, and claim under them by any right 
hood, or other right of repreſentation. Such as are the 
n general of the cognizor, the iſſue in tail ſince the ſtatute 
lenry the eighth, the vendee, the deviſee, and all others 
Imuſt make title by the perſons who levied the fine. For 
Kt of the anceſtor ſhall bind the heir, and the act of the 


Q 2 principal 


(m) See ſtatute 11 Men. VII. c, 20. 
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principal his ſubſtitute, or ſuch as claim under any cor 3 
ance made by him ſubſequent to the fine ſo levied (n). 


STRANGERS to a fine are all other perſons in the wor 
except only parties and privies. And theſe are alſo boundh 
fine, unleſs, within five years after proclamations made, tl 
interpoſe their claim; provided they are under no legal imy 
diments, and have then a preſent intereſt in the eſtate. 
impediments, as hath before been ſaid, are coverture, infa 
_ impriſonment, inſanity, and abſence beyond ſea: and perſo 
who are thus incapacitated to proſecute their rights, hayes 
years allowed them to put in their claims after ſuch impe 
ments are removed. Perſons alſo that have not a preſent, | 
a future intereſt only, as thoſe in remainder or reverſion, hy 
five years allowed them to claim in, from the time that 
right accrues (o). And if within that time they negle& 
claim, or (by the ſtatute 4 Ann. c. 16.) if they do not b 
an action to try the right, within one year after making fi 
claim, and proſecute the ſame with effect, all perſons what 
ever are barred of whatever right they may have, by fore 
the ſtatute of non · claim. eee 


Bur, in order to make a fine of any avail at all, it is 
ceſſary that the parties ſhould have ſome intereſt or eſta 
the lands to be affected by it. Elſe it were poſſible that 
ſtrangers, by a mere confederacy, might without any ri 
defraud the owners by levying fines of their lands; for if 
attempt be diſcovered, they can be no ſufferers, but multe 
remain ia ſtatu quo: whereas if a tenant for life or years 
vies a fine, it is an abſolute forfeiture of his eſtate to thq 
mainderman or reverſioner (p), if claimed in proper time 
is not therefore to be ſuppoſed that ſuch tenants will? 
quently run ſo great a hazard; but if they do, and the c ine. 
js not duly made within five years after their reſpective t ent 


expire (q), the eſtate is for ever barred by it. Yet wh rog 
ſtra 


(n) 3 Rep. 87. (o) Co. Litt. 37 2. (p) Ibid. 291. 
2 Lev. 51. | 
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ver, whoſe preſumption cannot thus be puniſhed, offici- 
ay interferes in an eſtate which in no wiſe belongs to him, 
tne is of no effect; and may at any time be ſet aſide (un- 
zy ſuch as are parties or privies thereunto)(r) by pleading 
(4 partes finis nibil hbabuerunt.”* And thus much for the 

meyance or aſſurance by fine: which not only, like other 
meyances, binds the grantor himſelf, and his heirs; but 
all mankind, whether concerned in the transfer or no, if 
fail to put in their claims within the time allotted ly law. 


NV. Tas fourth ſpecies of aſſurance, by matter of record, 
mon recovery. Concerning: the original of which, it 
formerly obſerved (s), that common recoveries were in- 
ated by the eccleſiaſtics to elude the ſtatutes of mortmain z 
Wi fterwards encouraged by the fineſſe of the courts of law 
u Edw. IV. in order to put an end to all fettered inheri- 
cs, and bar not only eftates-tail, but alſo all remainders 
lreverfions expectant thereon. I am now therefore only 
onſider, firſt, the nature of a common recovery; and, ſe- 

ly, its force and ect. | . 


Ax p, firſt, the nature of it; or what a common reco- 
his. A common recovery is ſo far like a fine, that it is a 
tor action, either actual or fictitious: and in it the lands 
covered againſt the tenant of the freehold; which reco- 
h being a ſuppoſed adjudication of the right, binds all 
uns, and veſts a free and abſolute fee- ſimple in the reco- 
Ir, A recovery therefore being in the nature of an action 
kn, not immediately compromiſed like a fine, but carried 
lirough every regular ſtage of proceeding, I am greatly 
renfive that its form and method will not be eaſily un- 
lod by the ſtudent, who is not yet acquainted with the 
I of judicial proceedings; which cannot be thoroughly 
Janed, till treated of at large in the third book of theſe 
mentaries. However I ſhall endeavour to ſtate its nature 
'Fogreſs, as clearly and conciſely as I can; avoiding, as 


| Q 3 | far 
(r) Hob. 334. (s) pag. 1 17. 271, 
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| ( 
far as poſſible, all technical terms, and phraſes not hith, 7 
interpreted. e Off kee ee F 
_ LET us, in the firſt place, ſuppoſe David Edwards (t)tq : 
tenant of the freehold, and deſirous to ſuffer a common fil, 
very, in order to bar all entails, remainders, and reyerſ ? 
and to convey the ſame in fee- ſimple to Francis Golding, ' 
effect this, Golding is to bring an action againſt him for * 
lands; and he accordingly ſues out a writ, called a pra b 
uod reddat, becauſe thoſe were its initial or moſt opera Ae 
words, when the law proceedings were in Latin. In this 1 
the demandant Golding alleges, that the defendant Edw; 
(here called the tenant) has no legal title to the land; but r 
he came in poſſeſſion of it after one Hugh Hunt had tu mly 


the demandant out of it (v). The ſubſequent proceedings 
made up into a record or recovery roll (u), in which the! 
and complaint of the demandant are firſt recited : where: 
the tenant appears, and calls upon one Jacob Morland, 
is ſuppoſed, at the original purchaſe, to have warrantec 
title to the tenant; and thereupon he prays, that the ſaid 
cob Morland may be called in to defend the title which 

warranted, This is called the woucher, wocatio, or callin 
Jacob Morland to warranty ; and Morland is called the 
chee. Upon this, Jacob Morland, the vouchee, appear 
impleaded, and defends the title. Whereupon Golding; 
demandant, deſires leave of the court to impart, or confer 
the vouchee in private; which is (as uſual) allowed him. 

ſoon afterwards the demandant, Golding, returns to couit, 
Morland the vouchee diſappears- or makes default. Where 
on judgment-is given for the demandant, Golding, now: 
the recoveror, to recover the lands in queſtion againſtti 
nant, Edwards, who is now the recoveree: and Edward: 
judgment to recover of Jacob Morland lands of equal Vi 
in recompenſe for the lands ſo warranted by him, and 
loſt by his default; which is agreeable to the doctrine of | 


(t) See Appendix. No. v. (v) 8 1. (u) Q. 2, 


mty mentioned in the preceding chapter (w). This is called 
he recompenſe, or recovery in value. But Jacob Morland - 


ring no land of his own, being uſually the cryer of the - - 


(ar (who, from being frequently thus vouched, is called 
0919707 vouchee ) it is plain that Edwards has only a nomi- 
i ulrecompenſe for the lands ſo recovered againſt him by Gold- 
; which lands are now abſolutely veſted in the ſaid reco- | 
ror by judgment of law, and ſeiſin thereof is delivered by 
te ſheriff of the county. So that this colluſive recovery ope- 
ntes merely in the nature of a conveyance in fee- ſimple, from 
wards the tenant in tail, to Golding the purchaſor. 


Tut recovery, here deſcribed, is with a /ngle voucher 

mly; but ſometimes it is with double, treble, or farther 
wucher, as the exigency of the caſe may require. And in- 
lech it is now ufual always to have a recovery with double 
ucher at leaſt: by firſt conveying an eſtate of freehold to 
uy indifferent perſon, againſt whom the praecipe is brought ; 

ad then he vouches the tenant in tail, who vouches over the 

;mmon vouchee (x). For, if a recovery be had immedi- 

hy againſt tenant in tail, it bars only ſuch eſtate in the pre- 

uſes of which he is then actually ſeiſed; whereas if the re- 

rery be had againſt another perſon, and the tenant in tail be 
uched, it bars every latent right and intereſt which he may 

ne in the lands recovered (y). If Edwards therefore be te- 

nt of the freehold in poſſeſſion, and John Barker be tenant 
I tail in remainder, here Edwards doth firſt vouch Barker, 

Athen Barker vouches Jacob Morland the common you- 

fe; who is always the laſt perſon vouched, and always 

ales default: whereby the demandant Golding recovers the 
ad againſt the tenant Edwards, and Edwards recovers a 

kompenſe of equal value againſt Barker the firſt vouchee; 

lv recovers the like againſt Morland the common vouchee 
nite whom ſuch ideal recovery in value is always ulti- 


ltely awarded, 
Q4 Tris 


0 pag. 301. (x) See appendix, pag. xvili. Bro. Abr, 
1 32, Plowd. 8. f 8 : (y) | 


ids. ' NeRicuTs e 


if therecoveree ſhould ever obtain a recompenſe in lands fro 
plation of law, though a very improbable one, of his doin 


"im by colluſion, and would deſcend to the iſſue in tail (2 
This reaſon will alſo hold, with equal force, as to moſt 


ſtrange reaſoning, were our anceſtors obliged to have recou 


was certainly laudable ; the unrivetting the fetters of eſtat 
indeed adopted a more manly way of treating the ſubject; 


| toaliene his lands. But, ſince the ill conſequences of fettered 
heritances arenow generally ſeen and allowed, and of courſe 


* 


7 * 
1 
; ; 


Turs ſuppoſed recompenſe in value is the reaſon why 


iſſue in tail is held to be barred by a common recovery. Fe 
the common vouchee (which there is a poſſibility. in conter 


theſe lands would ſupply the place of thoſe ſo recovered fr 


mainder- men and reverfioners; to whom the poſſibility v 
remain and revert, as a full recompenſe ſor the reality, whi 
they were otherwiſe entitled to: but it will not alzways hol 
and therefore, as Pigott ſays (a), the judges have been e 
aftutt, in inventing other reaſons to maintain the authority 
recoveries. And, in particular, it hath been ſaid, that, thou 
the eſtate-tail is gone from the recoveree, yetit is not def 
ed, but only transferred ; and ſtill ſubſiſts, and will ever cli; 3 
tinue to ſubſiſt (by conſtruction of law) in the recoveror, 
heirs and aſſigns: and, as the eftate-tail ſo continues to ſ 
fit for ever, the remainders or reverſions expectant on 
determination of ſuch eſtate- tail can never take place. 


| E 7 2 | | of th 
Too ſuch awkward ſhifts, ſuch ſubtile refinements, and ſl i 


in order to get the better of the ſtubborn ſtatute de d 
The deſign, for which theſe contrivances were ſet on fa 


tail, which were attended with a legion of miſchiefs to Wi! ci: 
commonwealth : but, while we applaud the end, we cane de: 
but admire the means. Our modern courts of juſtice 


har 8e 
main 
III. 
180 
hall ba 
en. 

iter te 
Itd on 


conſidering common recoveries in no other light, than as 
formal mode of conveyance, by which tenant in tail is enal 


utility and experience of ſetting them at liberty are appareny 


(2) Dr. & St. b. 1. dial. 26. --. 10 of com. recov. 137 
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ath often been wiſhed,” that the proceſs of this conveyance 
n ſhortened, and rendered leſs ſubject to niceties, by either 
belly repealing the ſtatute de donis; which perhaps, by re- 
ming the old doctrine of conditional fees, might give birth 
u many litigations : or by veſting in every tenant in tail of 
full age the ſame abſolute fee-ſimple at once, which now he 
nay obtain whenever he pleaſes, by the colluſive fiction of a 
tmmon recovery; though this might poſſibly bear hard up- 
mthoſe in remainder or reverſion, by abridging the chances 
ey would otherwiſe frequently have, as no recovery can be 
vfered in the intervals between term and term, which ſome- 
ines continue for near five months together: or, laſtly, by 
mpowering the tenant in tail to bar the eftate-tail by a ſolemn 
led, to be made in term time and enrolled in ſome court of 
xcord ; which is liable to neither of the other objections, and 
s warranted not only by che uſage of our American colonies, | 
ut by the precedent of the ſtatute (b) 2 1 Jac. I. c. 19. which, 
ncaſe of a bankrupt tenant in tail, empowers his commiſ- 
loners to ſell the eſtate at any time, by deed indented and 
rolled. And if, in ſo national a concern, the emoluments 
Ine officers, concerned in paſſing recoveries, are thought 
v be worthy attention, thoſe might be provided for in the 
kes to be paid upon each enrollment. 5 „ 


2. THE force and ect of common recoveries may appear, 
hom what has been ſaid, to be an abſolute bar not only of 
Uleſtates-tail, but of remainders and reverſions expectant on 
he determination of ſuch eſtates. So that a tenant in tail may, 
this method of aſſurance, convey the lands held in tail to 
lie recoveror his heirs and aſſigns, abſolutely free and diſ- 
barzed of all conditions and limitations in tail, and of all 
kmunders and reverſions. But, by ſtatute 34 & 35 Hen. 
fil. c. 20. no recovery had againſt tenant in tail, of the 
ing's gift, whereof the remainder or reverſion is in the king, 
all bar ſuch eſtate- tail, or the remainder or reverſion of the 
wn. And-by the ftatute 11 Hen. VII. c. 20. no woman, 
ke her huſband's death, ſhall ſuffer a recovery of lands ſet- 
Id on her by her huſband, or ſettled on her-buſband and 

„ 1 bs 5 her 

(©) See pag. 286. 
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her by any of his anceſtors. © And by ſtatute 14 Eliz, e. 3. 
no tenant for life, of any ſort, can ſuffer a recovery, ſo x 


if there be tenant for life, with remainder in tail, nid othed 
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to bind them in remainder or reverſion. For which reaſon} 


remainders over, and the tenant for life is defirvad to ſuffe 
a valid recovery; either he, or the tenant to the praeripe by 


him made, muſt cu the remainder- man in tail, other wife l 
the recovery is void: but if he does vouch ſuch remainder "> 
man, and he appears and vouches the common vouchee, it ial” 
then good; for if a man be vouched and appears, and ſuffer ” 
the recovery to be had, it is as effectual to > bar the tata " 
as if he himſelf were the recoveree c). . E 
Int all recoveries it is neceſſary Sat the recoveree, or tenant 
to the praccipe, as he is uſually called, be actually (eiſcaiſ”"* 
of the freehold, elſe the recovery is void (d). For all actions r; 
to recover the ſcifin of lands, muſt be brought againſt the ac WM!" 
tual tenant of the freehold, elſe the ſuit will loſe its effet W's" 
ſince the freehold cannot be recovered of him who has it not kt 
And, though theſe recoveriesare in themſelves fabulous and lee 
fictitious, yet it is neceſſary that there be afores fabulae rel 
properly qualified. But the nicety thought by ſome mode ay 
practitioners to be requiſite in conveying the legal freehold pa 
in order to make a good tenant to the prazcipe, is removed by mac 
the proviſions of the ſtatute 14 Geo. II. c. 20. which enadts (ed 
with a retroſpect and conformity to the antient rule of law(e) alle 
that, though the legal freehold be veſted in leſſees, yet tho ber 
who are entitled to the next freehold eſtate in remainder o ke 
reverſion may make a good tenant to the prazecipe : and that tal, 
though the deed or fine which creates ſuch tenant be ſup | 
ſequent to the judgment of recovery, yet, if it be in the ſam tt 
term, the recovery ſhall be valid in law : and that, thoug Y 
the recovery itſelf do not appear to be entered, or be not re g 
gularly entered, on record, yet the deed to make a tenant tf C 
the praecipe, and declare the uſes of the recovery, ſhall after C 


polleſſiof 


(c) Salk. 571. (d) Pigott. 28. (e) Pigott 41, Ce. 
Burr. I. 113. ; 
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lſeſſion of twenty years be ſufficient evidence, on behalf of 

;purchaſor for valuable conſideration, that ſuch recovery 
ns duly ſuffered. And this may ſuffice to give the ſtudent. 
general idea of common any the laſt ſpecies of aſſur- 
mes by matter of record. © 


ZzroRE I conclude this head, I muſt add a word concern- 
ng deeds to lead, or to declare, the uſes of fines, and of re- 
areries. For if they be levied or ſuffered without any good 
onfideration, and without any uſes declared, they, like 
her conveyances, enure only to the uſe of him who levies or 
afers them (f). And if a conſideration appears, yet as the 
noſt uſual fine, “ ſur cognizance de droit come ceo, &c. con- 
ys an abſolute eſtate, without any limitations, to the cog- 
wee; and as common recoveries do the ſame to the recove- 
vr; theſe aſſurances could not be made to anſwer the pur- 
ſe of family ſettlements, (wherein a variety of uſes and de 
lenations is very often expedient) unleſs their force and ef- 
kt were ſubjected to the direction of other more complicated 
beds, wherein particular uſes can be more particularly ex- 
reſſed, The fine or recovery itſelf, like a power once gained 
n mechanics, may be applied and directed to give efficacy 
on infinite variety of movements, in the vaſt and intricate 
WT nachine of a voluminous family ſettlement. And, if theſe 
leds are made previous to the fine or recovery, they are 
called deeds to lead the uſes ; if ſubſequent, deeds to declare 
dem. As, if a tenant in tail, with reverſion to himſelf in 
ke, would ſettle his eſtate on B for life, remainder to C in 
tl, remainder to D in fee; this is what by law he has no 
wrerof doing effectually, while his own eftate-tail is in being. 
le therefore uſually covenants to levy the fine (or, if there be 
uy intermediate remainders, to ſuffer a recovery) to E, and 
lat the ſame ſhall enure to the uſes in ſuch ſettlement menti- 
med. This is nowadeed to lead the uſes of the fine or recovery; 
adthe fine when levied, or recovery when ſuffered, ſhall enure 
bthe uſes ſo ſpecified and no other. For though E, the conuſee 
recoveree, hath a fee-ſimple veſted in himſelf by the fine or 
kvery ; yet, by the operation of. this deed, he becomes a 


(f) Dyer. 18. 


mere 
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mere inſtrument or conduit- pipe, ſeiſed only to the uſe o 
B, C, and D, in ſucceſſive order: which uſe is executed im 
mediately, by force of the ſtatute of uſes (g). Or, if a fin. 
or recovery be had without any previous ſettlement, and : 
deed be afterwards made between the parties, declaring th 
uſes to which the ſame ſhall be applied, this will be equal! 
good, as if it had been expreſſly levied or ſuffered in conſe 
quence of a deed directing its operation tothoſe particular uſes 
For by ſtatute 4 & 5 Ann. c. 16. indentures to declare 
uſes of fines and recoveries, made after the fines and recoverie 
had and ſuffered, ſhall be good and effectual in law, and tha 
fine and recovery ſhall enure to ſuch uſes, and be eſteemed to 
be only in truſt, notwithſtanding the ſtatute of frauds 29 Car 
IT. c. 3. enacts, that all truſts ſhall be declared in writing 
at (and not after) the time when ſuch truſts are created, 


( 


(g) This doctrine may perhaps be more clearly illuſtrated by ex 
ample. In the deed or marriage ſettlement in the appendix, N 
IF. §. 2. we may ſuppoſe the lands to have been originally ſettle 
on Abraham and Cecilia Barker for life, remainder to John Barke 
in tail, with divers cther remainders over, reverſion to Cecilia Bar 
ker in fee; and.now intended to be ſettled to the ſeveral uſe 
therein expreſſed, viz. of Abraham and Cecilia Barker till the mar 
riage; remainder to John Barker for life; remainder to truſtee 
to preſerve the contingent remainders; remainder to his widow fo 
life; for her jointure ; remainder to other truſtees, for a terme 
five Bundred years; remainder to their firſt and other ſons in tail 
remainder to their daughters in tail; remainder to John Batker1 
tail; remainder to Cecilia Barker in fee, Now it is neceſſary 
order to bar the eſtate-tail of John Barker, and the remainders ex 
peQant thereon, that a recovery be ſuffered of the premiſes: an 
it is thought proper (for though uſual, it is by no means neceſſary 
ſee Forreſter. 167) that in order to make a god tenant of the free 
hold, or tenant to the praecipe, during the coverture, a fine ſpouli cor 
de levied by Abraham, Cecilia, and John Barker; and that th 
recovery itſelf be ſuffered againſt this tenant to the praecipe, wh 
hall vouch John Barker, and thereby bar his eſtate-tail, and becom 
tenant of the ſee · ſimp e by virtue of ſuch recovery: the uſes of whic 
eft:tz, ſo acquired, are to be thole expreſſed in this deed, AC 
cordingly the parties covenant to thefe ſeveral ads: (ſee pag. vil : 
ard in co: fequence the: eof the fine and recovery are had and ſuffer 
(No. IV. and No. V.) of which this conveyance is a deed to a the 
the uſes. TR 


CuAPTTI 


* 


CHAPTER THE TWENTY-SECOND. 


„ ALIENATION By SPECIAL CUSTOM. 


E are next to conſider aſſurances by ſpecial cuſtom, ob- 
taining only in particular places, and relative only to 
urticular ſpecies of real property. This therefore is a very 


arow title; being confined to copyhold lands, and ſuch 
tomary eſtates, as are holden in antient demeſne, or in 
unors of a ſimilar nature: which, being of a very peculiar 
nd, and originally no more than tenancies in pure or pri- 
keed villenage, were never alienable by deed; for, as that 
cht tend to defeat the lord of his ſigniory, it is therefore 
brfeiture of a copyhold (a). Nor are they transferrable by 
utter of record, even in the king's courts, but only i in the 
wt baron of the lord. The method of doing this is gene- 
uy by ſurrender ; though in ſome manors, by ſpecial cuſtom, 


wreries may be ſuffered of copyholds (b); but theſe differ- 


in nothing material from recoveries of free land, fave 
th that they are not. ſuffered in the king's courts, but in 
court baron of the manor, I ſhall confine myſelf to con- 
Faces by ſitrrender, and their Br r 


WRRENDER, furſunredlitio, is the yielding up of the 


it by the tenant into the hands of the lord, for ſuch pur- 
las in the ſurrender are expreſſed. As, it may be, to the 
knd behoof of A and his heirs; to the uſe of his own wills 


— 


lithe like, The proceſs, in moſt manors, is, that the tenant - 


comes 


- 


(a) Litt. I. 74. (b) Moor, 637- 
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comes to the ſteward, either in court, (or, if the cuſtom pe 
mits, out of court) or elſe to two cuſtomary tenants £ 


ſame manor; provided that alſo have a cuſtom to warranti 


and there by delivering up a rod, a glove, or other ſymb 
as the cuſtom dire&s, reſigns into the hands of the lord, | 
the hands and acceptance of his ſaid ſteward, or of the ſa 


two tenants, all his intereſt and title to the eſtate; in truſt 


be again granted out by the lord, to ſuch perſons and for ſu 
uſes as are named in the ſurrender, and the cuſtom of the p 
nor will warrant. If the ſurrender be made out of cot 
then, at the next or ſome ſubſequent court, the j jury or 

mage muſt preſent and find it upon their oaths ; which p 
ſentment is an information to the lord or his ſteward of wi 


has been tranſacted out of court. Inamediately upon ſ 


ſurrender in court, or upon preſentment of a furrender mi 
out of court, the lord by his ſteward grants the ſame la 
again to ceſtuy que uſe, (who is ſometimes, though ratl 
improperly, called the ſurrenderee) to hold by the antientre 

and cuſtomary ſervices: and thereupon admits him tenant 
the copyhold, according to the form and effect of the ſu 

der, which muſt be exactly purſued. And this is done 


delivering up to the new tenant the rod, or glove, or the | 
in the name, and as the ſymbol, of corporal ſeiſin of 
lands and tenements. Upon which admiſſion he pays a 
to the lord, according to the cuſtom of che manor, and ta 
the oath of fealty. 


In this brief abſtract of the manner of transferving ed 
hold eftates we may plainly trace the viſible footſteps of 
feodal inſtitutions. The fief, being of a baſe nature and 
nure, is unalienable without the knowlege and conſent ol 
lord. For this purpoſe it is reſigned up, or ſurrendered 
his hands. Cuſtom, and the indulgence of the law, w 
favours liberty, has now given the tenant a right to nam 
ſucceſſor; but formerly it was far otherwiſe. And I an 
to ſuſpe& that this right is of much the ſame antiquity 
the introduction of uſes with reſpe& to freehold lands: 
the alienee of a copyhold had merely jus faduciarum 
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ich there was no remedy at law, but only by ſubpoena 
chancery (c). When therefore the lord had accepted a 
render of his tenant's intereſt, upon confidence to re- grant 
Letate to another perſon, either then expreſſly named or 
afterwards named in the tenant's will, the chancery 
firced this truſt as a matter of conſcience, which juriſdic- 
„ though ſeeming new in the time of Edward IV (d). 
generally acquieſced in, as it opened the way for the 
bation of copyholds, as well as of freehold eſtates, and 
trendered the uſe of them both equally deyiſable by teſ- 
nt, Yet, even to this day, the new tenant cannot be ad- 
td but by compoſition with the lord, and paying him a 
tby way of acknowlegement for the licence of alienation. 
Uto this the plain feodal inveſtiture, by delivering the 
kbol of ſeiſin in preſence of the other tenants in open court ; 
undo haſta vel aliud corporeum quid libet porrigitur a do- 
mu ſe inveſtzturam facere dicente ; quae ſaltem coram duo- 
us vaſallis ſolenniter fiert debet (e):” and, to crown the 
le, the oath of fealty annexed, the very bond of feodal 
ſection. From all which we may fairly conclude, that, 
there been no other evidence of the fact in the reſt of our 
es and eſtates, the very exiſtence of copyholds, and the 
ner in which they are transferred, would inconteſtibly 
je the very univerſal reception, which this northern ſyſtem 
wperty for a long time obtained in this iſland 3 and which 
municated itſelf, or at leaſt its ſimilitude; even to our 
yilleins and bondmen.. 


—_ 


lis method of conveyance is ſo eſſential to the nature of 
Ahold eſtate, that it cannot poſſibly be transferred by 
aher aſſurance. No feoffment, fine, or recovery (in 
ing's courts) has any operation thereupon, If I would 
unge a copyhold eſtate with another, I cannot do it by 
rinary deed of exchange at the common law; but we 
L ſurrender to each other's uſe, and the lord will 
tus accordingly, If I would deviſe a copyhold; I muſt 

| | Rte ſurrender 


I Cro. Jac. 368. (d) Bro, Abr. tit, Tenant per copie. 10, 
lad. [ 2. . 2. | . 
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ſurrender it to the uſe of my laſt will and teſtament; and 
my will I muſt declare my intentions, and name a de; 
who will then be entitled to admiſſion (f). 


In order the more clearly to apprehend the nature _ of | 
peculiar aſſurance, let us take a ſeparate view of its fey, 
parts; the ſurrender, the preſentment, and admittance, 


1. A. SURRENDER, by an admittance fubſequent wher 
the conveyance is to receive its perfection and confirmati 
is rather a manifeſtation of the alienor's intention, tha 
transfer of any intereſt in poſſeſſion. For, till admittanc 
ceſtuy que uſe, the lord taketh notice of the ſurrenderor as 
tenant; and he ſhall receive the profits of the land to his 
uſe, and ſhall diſcharge all ſervices due to the lord. Yet 
intereſt remains in him not abſolutely, but ſub mods; fo 
cannot paſs away the land to another, or make it ſubjet 
any other incumbrance than it was ſubject to at the time of 
furrender. But no manner of legal intereſt is veſted in 
nominee before admittance. If he enters, he is a treſp; 
and puniſhable in an action of treſpaſs : and if he furrent 
to the uſe of another, fuch ſurrender is merely void, and 
no matter ex poſt facto can be confirmed. For though h 
admitted in purſuance of the original ſurrender, and thet 
- acquires afterwards a ſufficient and plenary intereſt as a 
lute owner, yet his ſecond ſurrender previous. to his own 
mittance is abſolutely void ab initio z becauſe at the tim 
ſuch ſurrender he had but a poſlibility of an intereſt, 
could therefore transfer nothing: and no ſubſequent ad 
tance can make an act good, which was ah initio void. 
thcugh upon the original ſurrender the nominee. hath | 
poſſibility, it is however ſuch a poſſibility, -as may when 
he pleaſes be reduced to a certainty : for he cannot eithe 
force or fraud be deprived or deluded of the effect and ff 
of the ſur: eader; but if the lord refuſe to admit him, 
compella!e to do it by bill in chancery or a mandamus 
and the ſurrenderor can in no wiſe defeat his grant; his , 


U 


(b) C 


(t) Co. Copyh. $ 36. (8) 2 Rall. Rep. 107- 
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ng for ever bound from diſpoſing of the land in any other 


manding his own deliberate act (h); except in the caſe of a 


mors, is to be made at the next court baron immediately after 
be ſurrender ; but by ſpecial cuſtom in ſome places it will be 


ak the ſurrender, and then preſented by the homage; and in 


|: mender itſelf. And therefore, if the ſurrender be condi- 
knal, and the preſentment be abſolute, both the ſurrender, 
rſentment, and admittance thereupon are wholly void (i): 
e ſurrender, as being never truly preſented ; the preſent- 
teat, as being falſe ; and the admittance, as being founded on 
ich untrue preſentment. If a man ſurrenders out of court, 
dies before preſentment, and preſentment be made after 
«death, according to the cuſtom, this is ſufficient (k). -So 
y if ceffuy que uſe dies before preſentment, yet, upon pre- 
ment made after his death, his heir according to the cuſtom 
l be admitted. The ſame law is, if thoſe, into whoſe hands 
k ſurrender is made, die before preſentment ; for, upon ſuf- 
ent proof in court*that ſuch a ſurrender was made, the 
nd ſhall be compelled to admit accordingly. And if the 
ard, the tenants, or others into whoſe hands ſuch ſurrender 
made, do refuſe or negle&to bring it in to be preſented, upon 
tition preferred to the lord in his court baron, the party 
fred ſhall find remedy. But if the Jord will not do him 
and juſtice, he may ſue both the lord, and them that 
"the n, in chancery, 3 find relief (I). 


2 F 3. ADMIT- 
i ©) Co. Cop. S. 39. (j) 4 Rep. 23, (i) Co. Copyh. 


(k) Co, Litt. 62. (1) Co, Copyh. §. 40. 


7 7 his mouth for ever ſtopped from revoking or coun- 
render to the uſe of his will, e is 1120 ne 00. | 
1. As to the preſentment : that, by the — — of 2 
od, though made at the ſecond or other ſubſequent court. 
bit is to be brought into court by the ſame perſons that 


points material muſt correſpond with the true tenor of the 
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ſtill continue to diſpoſe of them as copyhold, he is bound 


cumbrances of the lord ; for his claim to the eſtate is ſol 
under him that made the ſurrender (o). 


Co. Litt, 59. 


3. ADMITTANCE is the laſt ſtage, or perfection, of c 
hold aſſurances. And this is of three forts : firſt, an ad 
tance upon a voluntary grant from the lord ; ſecondly, 
admittance upon ſurrender by the former tenant; and thi 
ly, an admittance upon a deſcent from the anceſtbr. 


In admittances, even upon a voluntary grant from the 
when copyhold lands have eſcheated or reverted to him, 
lord is conſidered as an inſtrument. For, though it is in 
power to keep the lands in his own hands, or to diſpoſe 
them at his pleaſure, by granting an abſolute fee- mp 
freehold, or a chattel intereſt therein; and quite to cha 
their nature from copyhold to ſocage tenure, ſo that he f 
well be reputed their abſolute owner and lord; yet, if he 


obſerve the antient cuſtom preciſely in every point, and 
neither in tenure nor eſtate introduce any kind of alterati 
for that were to create a new copyhold : wherefore in 
reſpect the law accounts him cuſtom's inſtrument, For 
copyhold for life falls into the lord's hands, by the tenariſum: 
death, though the lord may deſtroy the tenure and eniitt 
chiſe the land, yet if he grants it out again by copy, he ar 
neither add to nor diminiſh the ancient rent, nor make Mer 
the minuteſt variation in other reſpects (m): nor is the er 
nant's eſtate, ſo granted, ſubject to any charges or inch 
brances by the lord Oy: 


In admittances upon ſurrender of another, the lord is tor 
intent reputed as owner, but wholly as an inſtrument: and 
tenant admitted ſhall likewiſe be ſubject to no charges or ¶ lis 


Al 


(m) Co. Elk $ 4. (v) 8 Rep. 69. (o) 4 Rep 
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Aud, as in admittances upon ſurrenders, ſo in admittances 
n ſcents by the death of the anceſtor, the lord is uſed as a 
ber inſtrument ; and, as no manner of intereſt paſſes into him 
me turrender or the death of his tenant, ſo no intereſt paſſes 
at of him by the act of admittance. And therefore neither 
athe one caſe, nor the other, is any reſpe& had to the quan- 
or quality of the lord's eſtate in the manor. | For whether 
| be tenant in fee, or for years, whether he be in poſſeſſion by 
yt or by wrong, it is not material; ſince the admittances 
(ade by him ſhall not be impeached on account of his title, 
kruſe they are judicial, or rather miniſterial, acts, which 
ry lord in poſſeſſion is bound to perform (p). 1 


AbMITTAN CES, however, upon ſurrender differ from ad- 
ittances upon deſcent in this: that by ſurrender nothing is 
ed in cęſtuy que uſe before admittance, no more than in vo- 

itary admittances; but upon deſcent the heir is tenant by 

my immediately upon the death of his anceſtor : not indeed 
all intents and purpoſes, for he cannot be ſworn on the 
mage nor maintain an action in the lord's court as tenant ; 
ut to moſt intents the law taketh notice of him as of a perfect 
nant of the land inſtantly upon the death of his anceſtor, 
hecally where he is concerned with any ftranger. He may 
nter into the land before admittance z may take the profits; 
ny puniſh any treſpaſs done upon the ground (q) ; nay, upon 
t6;fying the lord for his fine due upon the deſcent, may ſur- 
nder into the hands of the lord to whatever uſe he pleaſes. 
fir which reaſons we may conclude, that the admittance of 
pheiris principally for the benefit of the lord, to entitle him 
tis ne, and not ſo much neceſſary for the ſtrengthening and 
npleating the heir's title. Hence indeed an obſervation 

gut ariſe, that if the benefit, which the heir is to receive by 
admittance, is not equal to the charges of the fine, he will 
| never 


(p) 4 Rep. 27, 1 Rep, 140. (A) 4 Rep. 23. 
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never come in and be admitted to his copyhold in court ; ar 


C tance ; but the cuſtom in every manor is in this point conf 


4 holds, or of incurring ſome great penalty, the heirs of cop a 


5 
rr —  — 


ſo the lord may be defrauded of his fine. But to this we ma 
reply in the words of fir Edward Coke (r), © I aſſure my 
&« if it were in the election of the heir to be admitted or ni 
te to be admitted, he would be beſt contentcd without adi 


« pulſory. For, either upon pain of forfeiture of their cop 
« holders are inforced, in every manor, to come into coul 


% and be admitted according to the cuſtom, within a ſho 
« time after notice given of their anceſtor's deceaſe. 


(r) Copyh. F. 4r. 
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CHAPTER THE TWENTY THIRD, 


or ALTENATION By DEVISE. 


HE laſt method of conveying real property, is by deviſe, 
or diſpoſition contained in a man's laſt will and teſta- 
nt. And, in conſidering this ſubject, I ſhall not at preſent 
qure into the nature of wills and teſtaments, which are more 
perly the inſtruments to convey perſonal eſtates ; but only 
o the original and antiquity of deviſing real eſtates by will, 
ithe conſtruction of the ſeveral ſtatutes upon which that 
mer is now founded. 


Ir ſeems ſufficiently clear, that, before the conqueſt, lands 
:deviſable by will (a). But, upon the introduction of the 
try tenures, the reſtraint of deviſing lands naturally took 
e, as a branch of the feodal doctrine of non-alienation 
bout the conſent of the lord (b). And ſome have queſtion- 
whcther this reſtraint (which we may trace even from the 
len; Germans) (e) was not founded upon truer principles of 
ty, than the power of wantonly diſinheriting the heirby 
hand transferring the eſtate, through the dotage or caprice 
the anceſtor, from thoſe of his blood to utter ſtrangers. 
this, it is alleged, maintained the ballance of property, 
ſrerented one man from growing too big or powerful for 
michbours ; fince it rarely happens, that the ſame man 1s 


heir 


Wright of tenures. 172. Ts (b) See pag. 57 


Jectt de mor, Germ. c. 21. 


IT 
2 


me, Near, 
heir to many others, though by art and management he m 


frequently become their deviſee. Thus the antient law of tl 


Athenians directed that the eſtate of the deceaſed ſhould: 
ways deſcend to his children; or, on failure of lineal deſce 


dants, ſhould go to the collateral relations : which had 


_ admirable effect in keeping up equality and preventing t 
accumulation of eſtates. But when Solon (d) made a fl 
alteration, by permitting them (though only on failure of iſ 
to diſpoſe of their lands by teſtament, and deviſe away eſtat 
from the collateral heir, this ſoon produced an exceſs of weal 
in ſome, and of poverty in others: which, by a natural p 
greſſion, firſt produced popular tumults and diſfentions; 
theſe at length ended in tyranny, and the utter extinction 
liberty: which was quickly followed by a total ſubverſion 
their ſtate and nation. On the other hand, it would n. 
ſeem hard, on account of ſome abuſes (which are the natu 
conſequence of free agency, when coupled with humaninf 
mity) to debar the owner of lands from diſtributing them af 
his death, as the exigence of his family affairs, or the juſt 
due to his creditors, may perhaps require. And this po 
if prudently managed, has with us a peculiar propriety; 
preventing the very evil which reſulted from Solon's inſti 
tion, the too great accumulation of property : which 1s 
natural conſequence of our doctrine of ſucceſſion by primo 
niture, to which the Athenians were ſtrangers. Of this 
cumulation the ill effects were ſeverely felt even in the fec 
times; but it ſhould always be ſtrongly diſcouraged in a co 
mercial country, whoſe welfare depends on the numbe 
moderate fortunes engaged in the extenſion of trade. 


HowkvkR this be, we find that, by the common lay 
England ſince the conqueſt, no eſtate, greater than for tern 
years, could be diſpoſed of by teſtament (e); except onl) 
Kent, and in ſome antient burghs, and a few particularmang 
where their Saxon immunities by ſpecial indulgence ſubſiſte i 


(a) Plutarch. in vita &. lin. (e) 2 Inſt, 7. (f). Li 
167. 1 Inſt. 111 
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though the feodal reſtraint on alienations by deed yaniſhed 
early, yet this on wills continued for ſome centuries after; 4. 
Fi apprehenſion of infirmity and impoſition on the teſta- 
extremis, which made ſuch deviſes ſuſpicious (g). Be- 
in deviſes there was wanting that general notoriety, and 
e deſignation of the ſucceſſor, which in deſcents is appa- 
tt the ' neighbourhood, and which the ſimplicity of the 
non law always required in every transfer and new ac- 


on of property. 


ur when eccleſiaſtical i ingenuity had invented the 1 
&s, as a thing diſtinct from the land, uſes began to be de- 
krery frequently (h), and the deviſee of the uſe could in 
zery compel its execution. For it is obſerved by Gil- 
() that, as the popiſh clergy then generally fate in the 
rt of chancery, they conſidered that men are moſt liberal: - 
they can enjoy their poſſeſſions no longer; and therefore 
ir death would chooſe to diſpoſe of them to thoſe, who, 
wing to the ſuperſtition of the times, could intercede for 
happineſs in another world. But, when the ſtatute of - 
i) had annexed the poſſeſſion to the uſe, theſe uſes, being 
the very land itſelf, became no longer deviſeable: which 
have occaſioned a great revolution in the law of deviſes, 
ot the ſtatute of wills been made about five years after, 
j2 Hen. VIII. c. 1. explained by 34 Hen. VIII. c. 5. 
enafted, that all perſons being ſeiſed in fee- ſimple (ex- 
kme-coverts, infants, idiots, and perſons of nonſane me- 
might by will and teſtament in writing deviſe to any 
perſon, but not to bodies corporate, two thirds of their 
tenements, and hereditaments, held in chivalry, and the 
|: of thoſe held in ſocage: which now, through the al- 
mn of tenures, by the ſtatute of Charles the ſecond, 
nts to the whole of their landed property” except their 
old tenements. 


No AT ION s were excepted in theſe ſtatutes, to prevent 
tenſion of gifts in mortmain ; but now, by conſtruction 
of 


| Gly, JI. 7. c. 1. (h) Plowd. 414. ()] on de- 
> (1) 27 Hen. VIII. c. 10. 
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of the ſtatute 43 Eliz. c. 4. it is held, that a deviſe to 30 
poration for a charitable uſe is valid, as operating in the 
ture of an appointment, rather than of a bequeſt. And indeed 
piety of the judges hath formerly carried them great leng 
in ſupporting ſuch charitable uſes (&); it being held that 
ſtatute of Elizabeth, which favours appointments to ch 
ties, ſuperſedes and repeals all former ſtatutes (I), and 
plies all defects of aſſurances (m): and therefore not on 
deviſe to a corporation, but a deviſe by a copyhold ter 
without ſurrendering to the uſe of his will (n), and a de 
(nay even a ſettlement) by tenant in tail without either 
or recovery, if made to a charitable N are 2 by 
appointment (o). b 


WITTE regard to deviſes i in general, experience ſoon ſhe 
how difficult and hazardous a thing it is, even in matte 
public utility, to depart from the rules of the common 
which are ſo nicely conſtructed, and ſo artificially conne 
together, that the leaſt breach in any one of them diſor 
for a time the texture of the whole. Innumerable f 
and perjuries were quickly introduced by this parliamenf 
method of inheritance: for ſo looſe was the conſtru 
made upon this a& by the courts of law, that bare not 
the hand writing of another perſon were allowed to be 
wills within the ſtatute (p). To remedy which, the ſtat 
frauds and perjuries, 29 Car. II. c. 3. directs, that a 
viſes of lands and tenements ſhall not only be1 in writing 
fgned by the teſtator, or ſome other perſon in his pre 
and by his expreſs direction; and be ſubſcribed, in his 
ſence, by three or four credible witneſſes. And a ſimil 
lemnity is requiſite for revaing a deviſe. 

In the conſtruction ofthis laſt ſtatute, it has 1 adi mon: 
that the teſtator's name, written with his own hand, at ii of 
mug of his will, as, “ I John Mills 922 make this n * to 


(K). Ch. Prec. 272. () Gilb. Reh. 45. 1 P. W 
(m) Duke's charit. uſes. 84. | (n) Moor. 890. (0) U Le 
453: Ch. Prec. 16. (p) Dyer 72. Oro. Elz. 100. P. V 
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ne at the bottom (q); though the other is the ſafer way. 
las alſo been determined, that though the witneſſes mult all 
rte teſtator ſign, or at leaſt acknowlege the ſigning, yet 
j may do it at different times (r). But they muſt all ſub- 
ide their names as witneſſes in his preſence, leſt by any poſ- 
vilty they ſhould miſtake the inſtrument (s). And, in one 
n determined by the court of king's- bench (t), the judges 


competency, of the witneſſes ; for they would not allow 
rlegatee, nor by conſequence a creditor, where the legacies 


neſs to the deviſe, as being too deeply concerned in intereſt 
t to wiſh the eſtabliſhment of the will; for, if it were eſta- 
led, he gained a ſecurity for his legacy or debt from the 
| eſtate, whereas otherwiſe he had no claim but on the per- 
al aſſets. This determination however alarmed many pur- 
lors and creditors, and threatened to ſhake moſt of the 
les in the kingdom, that depended on deviſes by will. For, 
the will was atteſted by a ſervant to whom wages were due, 
the apothecary or attorney whoſe very attendance made 
n creditors, or by the miniſter of the pariſh who had any 
mand for tithes or eccleſiaſtical dues, (and theſe are the per- 
b moſt likely to be preſent in the teſtator's laſt illneſs) and 
n ſuch caſe the teſtator had charged his real eſtate with the 
ment of his debts, the whole will, and every diſpoſition 
nein, ſo far as related to real property, were held to be ut- 
ir void. This occaſioned the ſtatute 25 Geo. II. c. 6. 
ich reſtored both the competency and the credit of ſuch Je. 


by removing all poſſibility of their intereſt affecting their 


ley of creditors, by directing the teſtimony of all ſuch cre- 
irs to be admitted, but leaving their credit (like that of all 
kr witneſſes to be conſidered, on a view of all the circum- 
or. II. "at $60 170M ſtances, 


z Lev. 1. (tr) Freem. 486. 2 Ch Cf. 109. Pr. Ch. 185. 
. Wms. 740. (t) Stra. 1253. 


"* 
— „576é“ZjñTi.— . TT _—_s_ 
— —— — — 5 „ EIN 0 * 
— —— — a — + — 


«ill and teſtament, is a ſufficient ſigning, without any 


e extremely ſtrièt in regard to the credibility, or rather 


{ debts were charged on the real eſtate, to be a competent 


en, by declaring void all legacies given to witneſſes, and 


imony, The ſame ſtatute likewiſe eſtabliſhed the compe- 
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: Ranices; by the court and jury befort whom fuck will Bal 
conteſted. And in'a much later caſe (u) the teſtimony 
three witneſſes, who were creditors, was held to be coffee 
credible, though the land was charged with the payment 
debts; and the reaſons of the former determination were a 
;udged to be inſuffient. 


ANOTHER inconvenience was found to attend this ne 
method of conveyance by deviſe; in that creditors by bo 
and other ſpecialties, which affected the heir provided he 
aſſets by deſcent, were now defrauded of their ſecurities, 
having the ſame remedy againſt the Jewiſee of their debtq 
To obviate which, the ſtatute 3 & 4 W. & M. c. 14. hf 
provided, that all wills, and teftaments, limitations, diſpo 
tions, and appointments of real eſtates, by tenants in fee-fi 
ple or having power to diſpoſe by will, ſhall (as againſt ſu 
creditors only) be deemed to be fraudulent and void; andt 
fuch creditors may maintain their — OY t 
the heir and the deviſee. 


Ai of lands, made by the 3 and under t 
control of theſe ſtatutes, is conſidered by the courts of law! 
ſo much in the nature of a teſtament; as of a-conveyance 
claring the uſes to which the land ſhall be ſabje& : with t 
difference, that in other conveyanees the actual ſubſcript 
of the witneſſes is not required by law (w), though it is prudt 
for them ſo to do, in order to affiſt their memory when livit 
and to fupply their evidence when dead; bit in deviſes 
lands ſuch ſubſcription is now abſolntely neceſſary by ſtat 
in order to identify a conveyance, vhich in its nature @ 
never be ſet-up till after the death of the Hevifor. And 
this notion, that a deviſe affecting lands is merely a ſpecie 
conveyance, is founded this diſtinction between ſuch dev 
and teſtaments of perſonal chattels; that the latter will opt 
upon whatever the teſtator dies poſſeſſed of, the former 0 
upon ſuch real eſtates as were his at the time ſo executing 
publiſhing his will (x). Wherefore no after-purchaſed lan 


(u) M. 31 Geo. II. 4 Burr. I. 430. (w) See pag. Þ 
(x) 3 P, Wms. $75» : 
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gill paſs under ſuch deviſee (y), unleſs, ſubſequent to the 
rehalc or contract (2), the deviſor re-publiſhes his will (a). 


We have now conſidered the ſeveral ſpecies of common aſ- 
mnces, whereby a title to lands and tenements may be 
ferred and conveyed from one man to another. But, 
gore we conclude this head, it may not be improper to take 
«tice of a few general rules and maxims, which have been 
i down by courts of juſtice, for the conſtruction and expo- 
wn of them all. Theſe are, 


. THAT the conſtruction be fawourgble, and as near the 
nds and apparent intents of the parties, as the rules of law 
ill admit (b). For the maxims of law are, that werba 
b intentions debent in ſerwirez and “benigne interpretamur 

dartas propter ſimplicitatem laicorum.” And therefore the 
m{ru&ion muſt alſo be reaſonable, and agreeable to com- 
bon underſtanding (c). ©. | 


1, THAT quoties in verbis nulla eft ambiguitas, ibi nulla 
ſitio contra verba fienda eſt (d): but that where the inten- 
mis clear, too minute a ſtreſs be not laid on the ſtrict and 
riſe ſignification of wordt; nam qui haeret in litera, haeret 
artice, Therefore, by a grant of a remainder a reverfion 
uy well paſs, and e converſo (e). And another maxim of 
wis, that ala grammatica non vitiat chartam; neither 
le Engliſh nor bad Latin will deſtroy a deed (f). Which 
taps a claſſical critic may think to be no unneceſſary cau- 
0M, | 5 


N 1447 the conſtruction be made upon the entire deed, 
et merely upon disjointed parts of it. Nam ex antece- 
R 2 . 


J Moor, 28 8. 11 Mod. 127. (2) 1 Ch. Caſ. 39. 2 Ch. 
144. (a) Salk. 238. (b) And. 60. (e) 1 Bulſtr. 
„ Hob. 304. (4d) 2 Saund. 157. (e) Hob, 27. (f) 
Ihep, 133. Co, Litt. 223. 2 Show. 334. 
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-& dentibus et conſ#quentibus fit optima interpretatio (g). þ 
. . therefore that every part of it, be (if poſſible) made to t; 
effect; and no word but what may operate in ſome ſhape 
other (b)- &« Nam werba debent intelligi cum effeftu, ut 
« magis valeat quam pereat (i). 


4. THAT the deed be taken moſt ſtrongly againſt himti 
is the agent or contractor, and in favour of the other pa 
& Verba fortius accipiunter contra proferentem.” For 
principle of ſelf-preſervation will make men ſufficiently ci 
ful, not to prejudice their own intereſt by the too exten if 
meaning of their words ; and hereby all manner of deceit 
any grant is avoided ; for men would always affect ambiguc 
vnd intricate expreſſions, provided they were afterwards at Muds 
werty to put their own conſtruction upon them. But he 
diſtinction muſt be taken between an indenture and a di 
poll: for the words of an indenture, executed by both pa 
are to be conſidered as the words of them both; for, tho 
delivered as the words of one party, yet they are not his wo 
only, but the other party hath given his conſent to every 
of them. But in a deed poll, executed only by the grant 
they are the words of the grantor only, and ſhall be ta 
moſt ſtrongly againſt him (k). However, this, being a i" | 
of ſome ſtrictneſs and rigour, is the laſt to be reſorted to, W'il'o 
is never to be relied upon, but where all other rules of ex to 


fition fail (1). 


5. THAT, if the words wil bear two "EY one agree :: 
to, and another againſt, law ; that ſenſe be preferred, wind | 
is moſt agreeable thereto (m). As if tenant in tail lets al 
for life generally, it ſhall be conſtrued for his own life de: 
for that ſtands with the law ; and not for the life of theſ alle 


ſee, which is beyond his power to grant. 
6. Til 


(s )1 Bulftr 101. (h) 1 P. Wme. 467. (i) Plowd. - 
(k) 2 134. 050 Bacon's Elem c. 3. (m) Co, Litt. 4 . 3 
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6, THAT, in a deed, if there be two clauſes ſo totally re- 
nant to each other, that they cannot ſtand together, the 

hall be received and the latter rejected (n): wherein it 
ers from a will; for there, of two ſuch repugnant clauſes 
latter ſhall ſtand (o). Which is owing to the different 
ures of the two inſtruments ; for the firſt deed, and the 
will are always moſt available in law. Yet in both caſes 
: ſhould rather attempt to reconcile them (p). 


. THAT a deviſe be moſt favourably expounded, to pur- 
reif poſſible the will of the deviſor, who for want of advice 
rkarning may have omitted the legal and proper phraſes. 
ud therefore many times the law diſpenſes with the want of 
ads in deviſes, that are abſolutely requiſite in all other in- 
ments. Thus a fee may be conveyed without words of in- 
ritance (q); and an eſtate- tail without words of procrea- 
nr). By a will alſo an eſtate may paſs by mere implica- 
n, without any expreſs words to direct its courſe. As, 
ere Adeviſes lands to his heir at law, after the death of his 
fe: here, though no eſtate is given to the wife in expreſs 
o yet ſhe ſhall have an eſtate for life by implication (s); 
rthe intent of the teſtator is clearly to poſtpone the heir till 
r her death; and if ſhedoes not take it, nobody elſe can. 
allo, where a deviſe is of black-acre to A and of white- 
eto B in tail, and if they both die without iſſue, then to 
n fee: here A and B have croſs remainders by implica- 
In, and on the failure of either's iſſue, the other or his iſſue 
ul take the whole; and C's remainder over ſhall be poſt- 
ned till the iſſue of both ſhall fail (t). But, to avoid con- 
ion, no croſs remainders are allowed between more than 
v deviſees (u): and, in general, where any implications 
allowed, they muſt be ſuch as are neceſſary (or at leaſt 


K 4 -: | * 


1) Hardr, 94. „„ LHE 113. ( p) Cro. Eliz. 420. 
ſem. 30. © (q) See pag. 108. (5) See pag. 118. (8) 1 
At. 376, (t) Freem. 484. (u). Cro. Jac. 655, 1 Vert. 
Show, 13 9. | 
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three preceding chapters, of a very large and diffuſive ſubjeg 


ſidered the gates which may be had in them, with regard 


templated by the laws of England. A ſyſtem of laws, 
differs much from every other ſyſtem, except thoſe of 


| ſeldom compared wm any other. 


volume. To ſay the truth, the vaſt alterations which @ 


highly probable) 10a not merely pelſible implications (w) 
And herein there is no diſtinction between the rules of Jad 
and of equity; for the will, being conſidered in both court 
in the light of a limitation to uſes (x), is conſtrued in eac 
with equal favour and benignity, and expounded rather on if 
own particular circumſtances, than by any general rules 0 
poſitive. law, 


AND thus we have taken a tranfient view, in this and t 


the doctrine of common afuranc:s : which concludes our of 
ſervations on the title to things real, or the means by whi 
they may be reciprocally loſt and acquired. We have before confi: 
tio 
Us, 
11 
Wo 
u 
Ihe 
1 
un! 
oth 
wle 


their duration or quantity of intereſt, the time of their e 
joyment, and the number and connexions of the perſonse 
titled to hold them: we have examined the tenures, both at 
tient and modern, whereby thoſe eſtates have been, and: 
now, holden: and have diſtinguiſhed the object of all theſeer 
quiries, namely, things real, into the corporeal or ſubſtanti: 
and incorporeal or ideal ind; and have thus conſidered tl 
rights of real property in every light wherein they are cot 


fame feodal origin, in its notions and regulations of land 
eſtates ; and which therefore could in this particular be y vel 


5 


THE ſubject, wich has thus employed our attention, 18 
very extenſive uſe, and of as extenſive variety. And het 
am afraid, it has afforded the ſtudent leſs amuſement and ple 
ſure in the purſuit, than the matters diſcuſſed in the precedilf : 


doctrine of real property has undergone from the conquel J 
the preſent time; the infinite determinations upon points ti " 
continually ariſe, and which have been pe one upon A 


1 

2 
9 
Y 

: 4 
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(%%) Vangh. 262. (+) Fitzg. 236. 11 Mod. 133. 
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ter for a courſe of ſeven centuries, without any order or 
«thod ; and the multiplicity of acts of parliament which 
ne amended, or ſometimes only altered, the common law; 
ee cauſes have made the ſtudy of this branch of our natio- 
i juriſprudence a little perplexed and intricate. It hath been 
pj endeavour principally to ſelect ſuch parts of it, as were 
{ the moſt general uſe, where the principles were the moſt 

ple, the reaſons of them the moſt obvious, and the prac- 
ke the leaſt embarraſſed, Yet I cannot preſume that I have 
ways been thoroug hly intelligible to ſuch of my readers, as 
xe before ſtrangers even to the very terms of art, which I 
ne been obliged to make uſe of: though, whenever thoſe 
we firſt occurred, I have generally attempted a ſhort expli- 
tion of their meaning. Theſe are indeed the more nume- 
us, on account of the different languages which our law has 
different periods been taught to ſpeak ; the difficulty ari- 
be from which will inſenſibly diminiſh by uſe and familiar 
muaintance. And therefore I ſhall cloſe this branch of our 
wuiries with the words of fir Edward Coke (y): „ albeit. 
the ſtudent ſhall not at any one day, do what he can, reach 
't the full meaning of all that is here laid down, yet let 
im no way diſcourage himſelf, but proceed; for on ſome 
ther day, in ſome other place, (or perhaps upon a ſecond 
nal of the ſame) © his doubts will be probably removed.“ 


(y) Proeme to 1 Inſt. 


CHAPTER 
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CHAPTER THE TWENTY FOURTH, 


OF THING S PERSON Ark 


9 the name of things psrſonal are included: 
ſorts of things 2zoveable, which may attend a man's peſ 
ſon wherever he goes; and therefore, being only the objed 
of the law while they remain within the limits of its juriſdif 
tion, and being alſo of a periſhable quality, are not eſteem 
of ſo high a nature, nor paid ſo much regard to by the law, 
things that are in their nature more permanent and immu. ; 
able, as lands, and houſes, and the profits iſſuing thereo | 
Theſe being conſtantly within the reach, and under the pri 
tection of the law, were the principal favourites of our fil 
legiſlators: who took all imaginable care in aſcertaining tl 
rights, and directing the diſpoſition, of ſuch property as thi 
imagined to be laſting, and which would anſwer to poſterilf | 
the trouble and pains that their anceſtors employed abo 
them; but at the ſame time entertained a very low and co » 
temptuous opinion of all perſonal eſtate, which they regardf 
| only as a tranſient commodity. The amount of it indal d 
14 was, comparatively, very trifling, during the ſcarcity 
1 money, and the ignorance of luxurious refinements, whifh 
prevailed in the feodal ages. Hence it was, that a tax of i L 
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fifteenth, tenth, or ſometimes a much larger proportion | f ye, 
all the moveables of the ſubje&, was frequently laid witli | 
ene 


out ſcruple, and is mentioned with much unconcern by 
our antient hiſtorians, though now it would juſtly ala 
our opulent merchants and ſtockholders. And hence like 
wiſe may be derived the frequent forfeitures inflicted Þ by 
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he common law, of all a man's goods and chattels, for miſ- 
thaviours and inadvertencies that at preſent hardly ſeem to 
{ſerve ſo ſevere a puniſhment. Our antient law-books, 
ich are founded upon the feodal proviſions, do not therefore 
ten condeſcend to regulate this ſpecies of property. There 
b not a chapter in Britton or the mirror, that can fairly be 
wferred to this head; and the little that is to be found in 
Glanvil, Bracton, and Fleta, ſeems principally borrowed 
om the civilians. But of later years, ſince the introduction 
md extenſion of trade and commerce, which are entirely oc- 
pied in this ſpecies of property, and have greatly augmented 
ts quantity and of courſe its value, we have learned to con- 
cive different ideas of it. Our courts now regard a man's 
xrſonalty in a light nearly, if not quite, equal to his realty: 
nd have adopted a more enlarged and leſs technical mode of 
confidering the one than the other; frequently drawn from 
he rules which they found already eſtabliſhed by the Roman 
iy, wherever thoſe rules appeared to be well-grounded and 
ppoſite to the cafe in queſtion, but principally from reaſon 
nd convenience, adapted to the circumſtances of the times; 
reſerving withal a due regard to antient uſages, and a cer- 
tun feodal tin&ture, which is ſtill to be found in ſome branches 


if perſonal property. 


BUT things perſonal, by our law, do not enly include 
lings moveable, but alſo ſomething more: the whole of 
wich is comprehended under the general name of chattels, 
aa; which, fir Edward Coke ſays (a), is a French word 
nifying goods. And this is true, if underſtood of the 
Joan diale&; for in the grand couſtumier (b), we find 
le word chattels uſed and ſet in oppoſition to a fief or feud : 
bthat not only goods, but whatever was not a feud, were 
«counted chattels. And it is, I apprehend, in the ſame 
age, extended, negative ſenſe, that our law adopts it; the 
aof goods, or moveables only, being not ſufficiently com- 
Fnmye to take in every thing that our law conſiders as a 

| 4 chatte 


(a) Inſt rs. (b) c. 87. 
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( 
chattel intereſt. For fince, as the commentator on the couſ y 
tumer obſerves, there are two requiſites to make a fief or he Mii, 
ritage, duration as to time, and immobility with regard ta 
place: whatever wants either of theſe qualities is not, accord MM; 
ing to the Normans an heritage or fief (e); or, according tq 
us, is not a real eſtate; the conſequence of which in bot 
laws is, that it muſt be a perſonal eſtate, or chattel. il 
CHATTELS therefore are diſtributed by the law into tw p 
kinds ; chattels real, and chattels perſonal. | » 
1. CHATTELS real, ſaith fir Edward Coke (d), are ſuch a” 
concern, or ſavour of, the realty ; as terms for years of landfi 4 
wardſhips in chivalry (while the military tenures ſubſiſted 
the next preſentation to a church, eſtates by ſtatute-merchantÞ Ie 
ſtatute- ſtaple, elegit, or the like; of all which we have alread ft 
ſpoken. And theſe are called real chattels, as being inter 
eſts iſſuing out of, or annexed to real eftates : of which the 
have one quality, viz. immobility, which denominates then 
real; but want the other, viz. a ſufficient, legal, indetermi 
nate duration : and this want it is, that conſtitutes then he 
chattels. The utmoit period for which they can laſt is fixed Me 
and determinate, either for ſuch a ſpace of time certain, o el 
till ſuch a particular ſum of money be raiſed out of ſuch F = 
particular income; ſo that they are not equal in the eye off ; 
the law to the loweſt eftate of frechold, ,a leaſe for another lin 
life: their tenants were conſidered, upon feodal principles lep 
as merely bailiffs or farmers; and the tenant of the freehol art 
might at any time have deſtroyed their intereſt, till the reig n 
of Henry VIII (e). A frechold, which alone is a real eltat$ "*h 
and ſeems (as has been ſaid) to anſwer to the fief in Normandy, ll 
is con veyed by corporal inveſtiture and livery of ſeiſin; which ial 


gives the tenant fo ſtrong a hold of the land, that it nevdff M 
after can be wreſted from him during his life, but by his oer 


x 


Fn 


a, a fl 
: 5 iq 
(e) Cateuæ font meubles of immeubles * ficomme vrai, meubles e 

gui tranſjporier ſe peuveut et en ſuivir le cor ps: immeubles ſont 49 
gui ne peu ven! enſutoir le corps, nieſt e tranſpirtees et tont ce i ; 
ne'eſt poiut en heritage. LL. Wiil. Nethi, c. 4. apud Du Preluß 
1I. 4-9. (d) 1 luſt. 118. (c) See pag. 141, 14% 7 
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w. of voluntary transfer or of forfeiture; or elſe by the 
yppening of ſome future contingency, as in eſtates pur auter 
ne, and the determinable freeholds mentioned in a former 
chapter (f). And even theſe, being of an uncertain dura- 
jon, may by poſſibility laſt for the owner's life; for the law 
ill not pre-ſuppoſe the contingency to happen before it actu- 
ily does, and till then the eſtate is to all intents and pur- 
joſes 2 life eſtate, and therefore a freehold intereſt. On the 
ther hand, a chattel intereſt in lands, which the Normans 
t in oppoſition to fief, and we to freehold, is conveyed by 
vſciſin or corporal inveſtiture, but the poſſeſſion is gained 
the mere entry of the tenant himſelf ; and it is ſure to ex- 
ie at a time prefixed and determined, if not ſooner. Thus 
leaſe for years muſt neceſſarily fail at the end and completion 
the term; the next preſentation to a church is ſatisfied and 
pne the inſtant it comes into poſſeſſion, that is, by the firſt 
noidance and preſentation to the living; the conditional eſ- 
fes by ſtatutesand elegit are determined as ſoon as the debt 
paid; and ſo guardianſhips in chivalry were ſure to expire 
he moment that the heir came of age. And if there be any 
mer chattel real, it will be found to correſpond with the 
ct in this eſſential quality, that its duration is limited to a 
ime oy beyond which it cannot ſubſiſt. 


:CHATTELS perſonal are, properly and ſtrictly ſpeaking, 
lings 2z9veable ; which may be annexed to or attendant on 


teperſon of the owner, and carried about with him from one 
xt of the world to another. Such are animals, houſhold- 
bf, money, jewels, corn, garments, and every thing elſe 
lat can properly be put in motion, and transferred from place 
bplace. And of this kind of chattels it is, that we are prin- 
pally to ſpeak in the remainder of this book; having been 
mvo:dably led to conſider the nature of chattels real, and 
ar incidents, in the former chapters which were employed 

upon 
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upon real eſtates: that kind of property being of a mongreſ 
amphibious nature, originally endowed with one of the cha 
raſteriſtics of each ſpecies of things; the immobility of thing 

real, and the precarious duration of things perſonal. © BK 
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Chattel intereſts being thus diſtinguiſhed and diſtributed 

it will be proper to conſider, firſt, the nature of that properij 7 
or dominion, to which they are liable; which muſt be princi 

' pally, nay ſolely, referred to perſonal chattels : and, ſecond 
ly, the title to that property, or how it may be loſt and a 
quired. Of each of theſe in its order. | L 
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CHAPTER THE TWENTY-FIFTH-. 


or PROPERTY in THINGS PERSONAL. 


ROPERTY, in chattels perſonal, may be either in po/- 
Mon; which is where a man hath not only the right to 
joy, but hath an actual enjoyment of, the thing: or elſe 
bin action; where a man hath only a bare right, without 
occupation or enjoyment. And of theſe the former, or 
wperty in poſſeſſion, ' is divided into two ſorts, an abſolute 
a qualified property. 


L FIRST then of property in poſſaſton abſolute; which is 
lkre a man hath, ſolely and excluſively, the right, and 
the occpation, of any moveable chattels ; ſo that they 
not be transferred from him, or ceaſe to be his, without 
own act or default. Such may be all inanimate things, as 
bas, plate, money, jewels, implements of war, garments, 
ithe like; ſuch alſo.may be all vegetable productions, as 
fruit or other parts of a plant, when ſevered from the body 
t; or the whole plant itſelf, when ſevered from the ground; 
e of which can be moved out of the owner's poſſeſſion 
wut his own act or conſent, or at leaſt without doing him 
jury, which it is the buſineſs of the law to prevent or 
y. Of theſe therefore there remains little to be ſaid. 


2 
* 
9 


or with regard to animals, which have in themſelves a 
ple and power of motion, and (unleſs particularly con- 
can convey themſelves from one part of the world to 
* | another, J 
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another, there is a great difference made with reſpe& to the 
ſeveral claſſes, not only in our law, but in the law of natu 
and of all civilized nations. They are diſtinguiſhed into fy 
as are domitae, and ſuch as are ferae naturae ; ſome being 
a fame, and others of a wild diſpoſition. In ſuch as are » 
nature tame and domeſtic, (as horſes, kine, ſheep, poulty 
and the like) a man may have as abſolute a property as in a 
inanimate things; becauſe theſe continue perpetually in} 
occupation, and will not ſtray from his houſe or perſon, unle 
by accident or fraudulent enticement, in either of which ca 
the owner does not loſe his property (a): in which our lat 
agrees with the laws of France and Holland (b). Theft 
ing, or forcible abduction, of ſuch property as this, is al 

' felony ; for theſe are things of intrinſic value, ſerving for 
food of man, or elſe for the uſes of huſbandry (c). But 
animals ferae nature a man can have no abſolute prope * 


* — 2 6; F 


OF all tame and domeſtic animals, the brood belongs 
the owner of the dam or mother; the Engliſh law agreei 
with the civil, that “ partus ſequitur ventrem in the b 
creation, though for the moſt part in the human ſpecies 

diſallows that maxim. And therefore inthe laws of Englai 
(d), as well as Rome (e), “% equam meam equus tuus prot 
& nantem fecerit, non eft tuum fed meum quod natum e 
And, for this, Puffendorf (f) gives a ſenſible reaſon : nt 
only becauſe the male is frequently unknown; but alſo beca 5 
the dam, during the time of her pregnancy, is almoſt uſeleſy 
the proprietor, and muſt be maintained with greater expe (fo 
and care: wherefore as her owner is the loſer by her pre 
nancy, he ought to be the gainer by her brood, An exc 
tion to this rule is in the caſe of young cygnets; which i 
long equally to the owner of the cock and hen, and ſhall 
divided between them (g). But here the reaſons of the gene 
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15 of THINGS. „ 
\ceaſe, and ©* ceſſante ratione ceſſat et ipſa le: for the male 
[ll known, by his conſtant aſſociation with the female; 
Iſor the ſame reaſon the owner of the one doth not ſuffer 
diſadvantage, during the time of pregnancy and nur- 
r than the owner of the other. | 


l. OTHER animals, that are not of a tame and domeſtic 
ne, are either not the objects of property at all, or elſe 
under our other diviſion, namely, that of qualified, limited, 
ſxcial property: which is ſuch as 1s not in its nature per- 
nent, but may ſometimes ſubſiſt, and at other times not 
it, In diſcuſſing which ſubject, I ſhall in the firſt place 
;, how this ſpecies of property may ſubſiſt in ſuch animals 
ue ferae naturae, or of a wild nature; and then, how it 
y lubſiſt in any other things, when under particular circum- 
ces. | 


fixsT then, a man may be inveſted with a qualified, but 
tan abſolute, property in all creatures that are ferae natu- 
either per induſtriam, propter impotentiam, or propter 
mlegium. I, 


A QUALIFIED property may ſubſiſt in animals ferae 
tae, per induſtriam hominis : by a man's reclaiming and 
ng them tame by art, induſtry, and education; or by ſo 

ining them within his own immediate power, that they 
mot eſcape and uſe their natural liberty. And under this 
( ſome writers have ranked all the former ſpecies of ani- 
bs we have mentioned, apprehending none to be originally 
naturally tame, but only made fo by art and cuſtom : 
lorſes, ſwine,” and other cattle ; which, if originally 

to themſelves, would have choſen to rove up and down, 
ing their food at large, and are only made domeſtic by 
nd familiarity, and are therefore, ſay they, called au- 
uff manu, afſueta. But however well this notion may 
vnded, abſtractedly confidered, our law apprehends the 

tobyious diſtinction to be, between ſuch animals as we 

ally ſce tame, and are therefore ſeldom, if ever, found 
Wcring at large, which it calls dozitae naturae ; and ſuch 
arcs as are uſually found at liberty, which are therefore 
OE. ſuppoſed 
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park, hares or rabbets in an incloſed warren, doves | 


392 N Nis | Book 
ſuppoſed to be more emphatically ferae naturae, thoug 


may happen that the latter ſhall be ſometimes tamed Py 00 
fined by the art and induſtry of man. Such as are deer 


dovehouſe, pheaſants or parti idges in a mew, hawks that 
fed and commanded by their owner, and fiſh in a pri 
pond or in trunks. Theſe are no longer the property 
man, than while they continue in his keeping or actual p 
ſeſſion : but, if at any time they regain their natural libe 
his property inſtantly ceaſes; unleſs they have animum re 
tendi, which 1s only to be known by their uſual cuſtom o 


ir | 
me, 

ower 
ent! 


« o Oo o h ü 
turning (h). A maxim which is borrowed from the civil Mer 
(i); © revertend: animum videntur deſinere habere tunc, Mutes 


revertendi conſuetudinem deſeruerint.” The law therefore 
tends this poſſeſſion farther than the mere manual occupati 
for my tame hawk that is purſuing his quarry in my preſeij 
though he is at liberty to go where he pleaſes, is neverthq 
my property; for he hath animum revertendi, So are 
pigeons, that are flying at a diſtance from their home (ef 
cially of the carrier kind) and likewiſe the deer that is ch 
out of my park or foreſt, and is inſtantly purſued by the ke 
or foreſter : all which remain ſtill in my poſſeſſion, and! 
preſerve my qualified property in them. But if they 
without my knowlege, and do not return in the uſual n 
ner, it is then lawful for any ſtranger to take them (T). 
if a deer, or any wild animal reclaimed, hath a collar or « 
mark put upon him, and goes and returns at his pleaſſ 
or if a wild ſwan is taken, and marked and turned looſe1 
river, the owner's property in him ſtill continues, and 
not lawful for any one elſe to take him (1) : but othe i 
if the deer has been long abſent without returning 
the ſwan leaves the neighbourhood. Bees alſo arg; 
rae naturae; but, when hived and reclaimed, a man 
have a qualified property in them, by the law off 
ture, as well as by the civil law (m). And to the 
pur 
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(h) Bracton. J. 2. c. I. J Rep. 17. (i) Int 2.1.16. 0 
L. 177 0 Crompt. of couits, 167. 7 TR 16. [m) k 


4. c. 6 3 


0.25. 
pole, not to ſay in the ſame words, with the civil law, 
aks Bracton (n): occupation, that is, hiving or including 


un my tree, I have no more property in them till I have 
e them, than I have in the birds which make their neſts 
ron: and therefore if another hives them, he ſhall be 
ir proprietor : but a ſwarm, which fly from and out of my 


wer to purſue them; and in theſe circumſtances no one elſe 
{entitled to take them. But it hath been alſo ſaid(o), that 


2 ter of the foreſt (p), which allows every freeman to be 


be had in bees, in conſideration of the property of the 
WF whereon they are found. ; 


u all theſe creatures, reclaimed from the wildneſs of their 


that may be deſtroyed if they reſume their antient wild- 
and are found at large. For if the pheaſants eſcape from 
new, or the fiſhes from the trunk, and are ſeen wander- 
r large in their proper element, they become ferae natu- 
ain; and are free and open to the firſt occupant that has 
yt ſeiſe them. But while they thus continue my qua- 
or defeaſible property, they are as much under the pro- 
"on of the law, as if they were abſolutely and indefeaſibly 
and an action will lie againſt any man that detains 
m from me, or unlawfully deſtroys them. It is alſo as 
ch felony by the common law to ſteal ſuch of them as are 
Wir food, as it is to ſteal tame animals (q): but not ſo, if 
are only kept for pleaſure, curioſity, or whim, as dogs, 
cats, apes, parrots, and ſinging birds (r); becauſe their 
eis not intrinfic, but depending only on the caprice of the 
es): though,. it is ſuch an L invation of property, as may 


ig U. 2. c. 1. 8 3. () Bro. Abr. tit. men 55 cites 43 
= Il. c. 24. (p) 9 Hen. Hl. c 14. (g) 1 Hal. P. C. 512. 
nb. Eiren. 275. (5) 7 Rep. 18. 3 Init, that” 


&n, gives the property in bees; for, though a ſwarm lights 
are mine ſo long as I can keep them in fight, and have 


th us the only ownerſhip in bees is ration- ſoli; and the 


eto the honey found within his own woods, affords 
at countenance to this doctrine, that a qualified property 


0 ture, the property is not abſolute, but defeaſible: a pro- 


amount | 


— 


» 
—— — 
. . ]˙ wN IAB, WE . ̃7˙— 1 ER A SPY ant Fn > 
2 — 17 PFE m nt) wh OO 
— [Is "IT; \ " p \ * s * 4 —_ eres 
* N nts. 
— OO mom = . 
* 4 ka x e oa l \ tors _ —— — = = 
- == — — — = 
— —— — - — — 4 Ps - 


— — m TOEITS 


rr 


eee 


——— — — — 


1 
r a p 
wn 


* . 
— renn 4 


—— . —üä—4 


— 
es 4 


r 


nu” 
5 nn X re 


394 The RIGHTS Book I 


amount to a civil injury, and be redreſſed by a civil action (i 
Yet to ſteal a reclaimed hawk is felony both by common la 
and ſtatute (u); which ſeems to be a relic of the tyranny 
our antient ſportſmen. And, among our elder anceſtors 
antient Britons, another ſpecies of reclaimed animals, i; 
cats, were looked upon as creatures of intrinke value; and t 
killing or ſtealing one was a grievous crime, and ſubje&d 
the offender to a fine ; eſpecially if it belonged to the king} 
houſhold, and was the cuſfos horrei regii, for which the 
was a very peculiar forfeiture (w). And thus much of qu; 
lified property in wild animals, reclaimed per induſtriam. 
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2. A QUALIFIED property may alſo ſubſiſt with relation t 
animals ferae naturae, ratione impotentiae, on account « 
their own inability. As when hawks, herons, or other bird 
build in my trees, or coneys or other creatures make the 
neſts or burrows in my land, and have young ones there; 
have a qualified property in thoſe yonng ones, till ſuch tin 
as they can fly, or run away, and then my property expin 
(x): but, till then, it is in ſome caſes treſpaſs, and in othe 

felony, for a ſtranger to take them away (y). For here, 
the owner of the land has it in his power to do what he plea 
with them, the law therefore veſts a property in him of tl 
young ones, in the ſame manner as it does of the old ones 
reclaimed and confined : for theſe cannot through weakne 
any more than the others through reſtraint, uſe their natu 
liberty and forſake him. | 
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3. A MAN may, laſtly, have a qualified property in anima 
fere nature, propter privilegium : that is, he may have the p 


vilege of hunting, taking and killing them, in excluſion of oth 
| perſon 


(t) Bro, Abr. tit, Treſpaſs. 407. (u) 1 Hal. P. C. 912. 
Hawk. P. C. c. 33. 8 felem, horreii regii cuſtodeſf 
v ecciderit vel furto abſtulerit, felis ſumma canda ſuſpendatur 
« pite aream attingente, et in eam grana tritici effundantur, uſqi : 
dum ſummitas caudae tritico co-operiatur,” Wotton, LL. Way 
J. 3. v. 5. §. 8. An amercement fimilar to which, fir Edward Col 
tells us (7 Rep. 18.) there antiently was for ſtealing ſwans os 
ſuſpending them by the head, inſtead of the tail. (x) C 


2 


de foreſt. 9 Hen. III. c. 13. (y) 7 Rep. 17 Lamb. Eiren. 
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hally called game, ſo long as they continue within his liberty 
and may reſtrain any ſtranger from taking them there- 


fed property ceaſes. The manner, in which this privilege 
quired, will be ſhewn in a ſubſequent chapter. 


Tut qualified property which we have hitherto conſidered, 
ends only to animals feræ nature, when either reclaimed, 


beſts of qualified property. 
its, of fire or light, of air, and of water. A man can have 
vabſolute permanent property in theſe, as he may in the 
th and land; ſince theſe are of a vague and fugitive nature, 
id therefore can admit only of a precarious and qualified 


wives him of the lawful enjoyment of theſe; if one obſtructs 
other's antient windows (a), corrupts the air of his houſe 
gardens (b), fouls his water (c), or unpens or lets it out, or 
he diverts an antient watercourſe that uſed to run to the 
tter's mill or meadow (d); the law will animadvert hereon 
m injury, and protect the party injured in his poſſeſſion. 
kt the property in them ceaſes the inſtant they are out of 
eon: for, when no man is engaged in their actual occu- 
non, they become again common, and every man has an 
{ul right to appropriate them to his own uſe. | 


wlar circumſtances of the ſubje& matter, which is not ca- 
dle of being under the abſolute dominion of any proprietor, 
it property may alſo be of a qualified or ſpecial nature, on 
unt of the peculiar cixcumſtances of the owner, when the 
g itſelf is very capable of abſolute ownerſhip. As in caſe 
| af of 


0 Cro, Car. g5 4. Mar. 48. 8. Mod. 376. 12 Mod. 144. 
. (b) 157d. 89. Lutw. 92. (c) 9 Rep. 89. 
73. Skin, 389. | 


ons. Here he has a tranſient property in theſe animals, 


but the inſtant they depart into another liberty, this qua- 


potent, or privileged. Many other things may alſo be the 
It may ſubſiſt in the very ele- 


merſhip, which laſts ſo long as they are in actual uſe and 
cupation, but no longer. If a man diſturbs another, and 


IuEsE kinds of qualification in property depend upon the 
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nature of a pledge, and are not, at the firſt tak ing, the abſolu 
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of bailment, or delivery, of goods to another perſon for a part 
cular uſe; as to a carrier to conv ey to London, to an innkeep ; 
to ſecure in his inn, or the like. Here there is no abſoluf 
property in either the bailor or the bailee, the perſon delivef 
ing, or him to whom it is delivered: for the bailor hath on £ 
the right, and not the immediate poſſeſſion ; the bailee half 
the poſſeſſion, and only a temporary right. But it is a qual 
fied property in them both; and each of them is entitled to 
action, in caſe the goods be damaged or taken away: the bail 
on account of his immediate poſſeſſion ; the bailor, becau | 
the poſſeſſion of the bailee is, mediately, his poſſeſſion alſo (e 
So alſo in caſe of goods pledged or pawned upon condition 
either to repay money or otherwiſe; both the pledgor a : 
pledgee have a qualified, but neither of them an abſolute, pr 
perty therein: the pledgor's property is conditional, and di 
| pends upon the performance of the condition of re-paymen J 

Sc. and ſo too is that of the pledgee, which depends upon i 1 
non- performance (f). The ſame may be ſaid of goods di | 
treined for rent, or other cauſe of diſtreſs : which are in ti 


property of either the diſtreinor, or party diſtreined; but nM: 
be redeemed, or elſe forfeited, by the ſubſequent conduct @ 
the latter. But a ſervant, who hath the care of his maſter 
goods or chattels, as a butler of plate, a ſhepherd of ſheen 
and the like, hath not any property or poſſeſſion either ab 
lute or qualified, but only a mere charge or overſight wt | 


HavinG thus conſidered the ſeveral diviſions of property W 
poſſeſſion, which ſubſiſts there only, where a man hath both tn 
right and alſo the occupation of the thing : we will proce 1 
next to take a ſhort view of the nature of property in ac 
or. N where a man hath not the occupation, but merely | 
bare right to occupy the thing in queſtion ; the poſſe 5 
whereof may however be recovered by a ſuit or action at law 


fr | 


(e) 1 Roll. Abr. 607. (f) Cro. Jac. 245. (8) ; If 1 | 
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zum whence the thing ſo recoverable is called a thing, or 
je, in action (h). Thus money due on a bond is a choſe in 
don; for a property in the debt veſts at the time of forfei- 
e mentioned in the obligation, but there is no poſſeſſion till 
borered by courſe of law. If a man promiſes, or covenants 
ih me, to do any act, and fails in it, whereby I ſuffer da- 
wee; the recompenſe for this damage is a choſe in action: 


ie damage done, yet what and how large ſuch recompenſe 
0 n be, can only be aſcertained by verdi&; and the poſſeſſion 
). a only be given me by legal judgment and execution. In 
=: former of theſe caſes the ſtudent will obſerve, that the 
l 


merty, or right of action, depends upon an expreſs contract 
robligation to pay a ſtated ſum : and in the latter it depends 


[utain by this breach of covenant. And hence it may be 
alleted, that all property in action depends entirely upon 
mtrats, either expreſs or implied; which are the only re- 
lar means of acquiring a choſe in action, and of the nature 


Ar preſent we have only to remark, that upon all contracts 
rpromiſes, either expreſs or implied, and the infinite variety 
caſes into which they are and may be ſpun out, the law gives 
n action of ſome ſort or other to the party injured in caſe of 
in: performance; to compel the wrongdoer to do juſtice to the 
uy with whom he has contracted, and, on failure of per- 
ing the identical thing he engaged todo, to render a ſatĩis- 
ion equivalent to the damage ſuſtained. But while the 
ung, or its equivalent, remains in ſuſpenſe, and the injured 
wy has only the right and not the occupation, it is called a 
ſe in action; being a thing rather in potentia than in eſſe : 

2377} | though 
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) The ſame idea, and the ſame denomination, of property pre- 
ed in the civil law. „Rem in bonis noſtris habere intelligimur, 
"Wtiens od reciperandum eam ationem habeamus.”” ( Ef. 41. 1. 
1) And again; “ eque bonis adnumerebijnr etiam, he quid eff 11 
09115, petitionibus, per ſecutionibus, Nam et k ec in bonis eſſe 


dentur," (FF. 50. 16. 59.) 


— 
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"91d 


though a right to ſome recompenſe veſts in me, at the time 


won an inplied contract, that if the covenantor does not per- 
im the act he engaged to do, he ſhall pay me the damages 


{vhich we ſhall diſcourſe at large in a ſubſequent chapter, - 
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though the owner may have as abſolute a property in, and 
as well entitled to, ſuch things 1 in action, as to things my 
_ ſeſſion. 


AND, having thus Aster the 8 qui 
tity of dominion or property to which things perſonal are { 
ject, we may add a word or two concerning the time of th 
enjoyment, and the number of their owners; in conformit; 

the method before obſerved in treating of the property 
things real. 


FirsT, as to the time of enjoyment. By the rules of 
antient common law, there could be no future property, 
take place in expectancy, created in perſonal goods and c 
tels; becauſe, being things tranſitory, and by many accideff 
ſubject to be loſt, deſtroyed, or otherwiſe impaired, and 
exigencies of trade requiring alſo a frequent circulation the 
of, it would occaſion perpetual ſuits and quarrels, and pij 
ſtop to the freedom of commerce, if ſuch limitations in 
mainder were generally tolerated and allowed. But yet in 
wills and teſtaments ſuch limitations of perſonal goods 
chattels, in remainder after a bequeſt for life, were perm mon 
ted (1) ; though originally that indulgence was only ſhe 
when merely the uſe of the goods, and not the goods the 
ſelves, was given to the firſt legatee (k); the property bel 
ſuppoſed to continue all the time in the executor of the 
viſor. But now that diſtinction is diſregarded (I): and tha; 
fore if a man either by deed or will limits his books or furl fl 
ture to A for life, with remainder over to B, this remai a 
is good. But, where an eſtate- tail in things perſona] 1 18 
ven to the firſt or any ſubſequent poſſeſſor, it veſts in him 
total property, and no remainder over ſhall be permitted 
ſucha limitation (m). For this, if allowed, would tend f | 
perpetuity, as the deviſee or grantee in tail of a-chattel 
no method of barring the entail; and therefore the law vl 
in him at once the entire dominion of the goods, being an 
gous to the fee-ſtmple which a tenant in tail may acquir , 
a real eſtate. 5 


li) x Equ. Caf, abr. 360, (k) Mar. 106, (1) 2 Fr : | 
ac. (m) 1 P. Wms. 290. 4 
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ext, as to the number of owners. Things perſonal may 
ng to their owners, not only in ſeveralty, but alſo in 
nt-tenancy and in common, as well as real eſtates. They 
mot indeed be veſted in coparcenary; becauſe they do not 
end from the anceſtor to the heir, which is neceſſary to 
ulirute coparceners. But if a horſe, or other perſonal 
fel, be given to two or more, abſolutely, they are joint-te- 
"ts thereof; and, unleſs the jointure be ſevered, the ſame 
fine of ſurvivorſhip ſhall take place as in eſtates of lands 
j{ tenements (n). And, in like manner, if the jointure be 
red, as by either of them ſelling his ſhare, the vendee and 
remaining part-owner ſhall be tenants in common, with- 
tiny jus accreſcendi or ſurvivorſhip (o). So allo if 100/. 
ziren by will to two or more, equally to be divided be- 
en them, this makes them tenants in common (p); as, 
have formerly ſeen (q), the ſame words would have done, 
rrard'to real eſtates. But, for the encouragement of huſ- 
adry and trade, it is held that a ſtock on a farm, though 
pied jointly, and alſo a ſtock uſed in a joint undertaking 
way of partnerſhip in trade, ſhall always be conſidered as 


mon and not as joint property; and there ſhall be no ſur- 
hp therein (r). 


5.25. 


. i) Titt, F. 282. 1 Vern. 482. (o) Litt. §. 321. (p) I 
| Caf, abr, 292, (q) pag. 193. (r) 1 Vern, 217. Co, 
182, 


CHAPTER 
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CHAPTER THE TWENTY $IXTH, 


Or TITLE 10 THINGS PERSONAL x 
OCCUPANCY, 


W are next to conſider the title to "A perſonal, # 
the various means of acquiring, and of Hing, i 
property as may be had therein: both which conſideration N 
gain and loſs ſhall be blended together in one ard the ſallf 
view as was done in our obſervations upon real proper en 
ſince it is for the moſt part impoſſible to contemplate the WM 
without contemplating the other alſo. And theſe methodif for 
acquiſition or loſs are principally twelve: 1. By occupa 5 
2. By prerogative. 3. By forfeiture. 4. By cuſtom. 5. 
ſucceſſion. 6. By marriage. 7. By judgment. 8. By off oF 
9. By contract. 10. By bankruptcy. 11. By teſtanÞ Wot! 
12. By adminiſtration. : 


AND, firſt, a property in goods and chattels may be acquil ; . 
by occupancy: which, we have more than once (a) rema!l . 
was the original and only primitive method of acquiring * 
property at all; but which has ſince been reſtrained and ab E 
gzed, by the bade laws of ſociety, in order to maintain pM 2 
and harmony among mankind. For this purpoſe, by the 5 
of England, gifts, and contracts, teſtaments, legacies, vo. 
adminiſtrations have been introduced and countenanced 1 
order to transfer and continue that property and poſſeſſiq (i) 1 


things perſonal, which has once been acquired by the o 


(a) See pag. 3. 8. 288. 
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0 ud, where ſuch things are found without any other owner, 

Wer for the moſt part belong to the king by virtue of his pre- 
f ative; except in ſome few inſtances, wherein the original 
ad natural right of occupancy is ſtill permitted to ſubſiſt, 
ad which we are now to conſider. | & 


avs, in the firſt place, it hath been ſaid, that any 
oy may ſeiſe to his own uſe ſuch goods as belong to an alien 
N eeny (b). For ſuch enemies, not being looked upon as 
embers of our ſociety, are not entitled during their ſtate of 
Wnity to the benefit or protection of the laws: and there- 
Wire every man that has opportunity is permitted to ſeiſe upon 
feir chattels, without being compelled as in other caſes to 
axe reſtitution or ſatisfaction to the owner. But this, how- 
er generally laid down by ſome of our writers, muſt in rea- 
Wir and juſtice be reſtrained to ſuch captors as are authorized 
Wh the public authority of the ſtate, reſiding in the crown (c); 
iso ſuch goods as are brought into this country by an alien 
my, after a declaration of war, without a ſafe- conduct 
Wrpaſſport. And therefore it hath been holden (d), that where 
foreigner is reſident in England, and afterwards a war breaks 
itbetween his country and ours, his goods are not liable to 
| ſeiſed. It hath alſo been adjudged, that if an enemy take 
I: goods of an Engliſhman, which are afterwards retaken by 
wother ſubje& of this kingdom, the former owner ſhall loſe 
is property therein, and it ſhall be indefeaſibly veſted in the 
ond taker; unleſs they were retaken the ſame day, and the 
mer before ſunſet puts in his claim of property (e). Which 
kpreeable to the law of nations, as underſtood in the time of 
wtius (f), even with regard to captures made at ſea; which 
re held to be the property of the captors after a poſſeſſion 
[twenty four hours: though the modern authorities (g) re- 
fire, that before the property can be changed the goods 
r. H. 8 muſt 


ma wy — W 


* 


| (d) Finch, L. 178. (c) Freem. 40. | (d) Bro. Abr. tit. 
per tie. 38. e 67. (e) Did. (f) de. j. b. Sc. p. J. 
1 6. §. 2 (8) Bynkerſh. guaef. jur. publ. J. 4. Rocc. de. Af- 
ir, not, 66. TO 3 
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muſt have been brought i into port, and have continued 


night intra praeſidia, in a place of ſafe e ſo oak 
hope of recovering them Was loſt. 


Ax d, as in the goods of an enemy, ſo alſo in N t 
man may acquire a ſort of qualified property, by taking hit 
a priſoner in war (h); at leaſt till his ranſom be paid (j). A 
this doctrine ſeems to have been extended to negro-ſervan 
(i), who are purchaſed, when captives, of the nations wi 
whom they are at war, and continue therefore i in ſome degr 
the property of their maſters who buy them : though, acc 
rately ſpeaking, that property conſiſts rather in the perpety 
ſervice, than in the body or perſon, of the captive (K). 


2. Tuus again, whatever moveables are found upon 
ſurface of the earth, or in the ſea, and are unclaimed by a 
owner, are ſuppoſed to be abandoned by the laſt proprieto 
and as ſuch, are returned into the common ftock and maſs 
things: and therefore they belong, as in a ſtate of natu 
to the firſt occupant or fortunate finder, unleſs they f 
within the deſcription of waifs, or eftrays; or wreck, or hi et 
den treaſure; for theſe, we have formerly ſeen (H, are veſti 
by law in the king, and form a part of the r wax reven 
of the crown. 


3. Tavs too the benefit of the © can the . he, 
air, and the water, can only be appropriated by occupanq e ro 
If I have an antient window overlooking my neighbou 
ground, he may not erect any blind to obſtruct the light: b 
if I build my houſe cloſe to his wall, which darkens it, Ic: 
not compel him to demoliſh his wall; for there the firſt oc 
pancy is rather in *. than in me. If my e min 


(h) Bro. Abr. tit. propertie. 18. ( j) We r meet with,a 
rious writ of treſpaſs in the regiſter (102) for breaking 2 ms 
houſe, and ſet ting ſuch a priſoner at large. “ Quare domum i 
us A. apud W. (in qua idem A. quendam H. Scotum per per 05 
de guerra captum tanquam priſonem ſuum, quouſque Abi de cent 


libris, per quas idem H. redemptionera ſuam cum pr ae 20 A. 
vita ſua falvanda fecerat fatifaqum foret, detinuit) fresit, et} 
ſum H. cepit et abduxit, vel qu? woluit- abire fermiſit, & 
(i) 2 Lev. 201. (k) Carth. 396. Ld. Raym. 147. 8 
Ken. (1) Book 1. ch. 8. 
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ard, ſo as to annoy and render leſs ſalubrious the air of 
-houſe or gardens, the law will furniſh me with a reme- 
; but if he is firſt in poſſeſſion of the air, and I fix my ha- 
tion near him, the nuſance is of my on ſeeking, and may 
nue. If a ſtream be unoccupied, I may erect à mill 
neon, and detain the water; yet not ſo as to injure my 
jhbour” s prior mill, or his meadow : for he hath by the 
ſt occupancy W a property in the current. 


6 WITH regard likewiſe to animals ferac naturae, all 
nkind had by the original grant of the creator a right to | 
rue and take any:fowl-or inſect of the air, any fifh or in- 
bitant of the waters, and any beaſt or reptile of the field: 
this natural right ſtill continues in every individual, un- 
kwhere it is reſtrained by the civil laws of the country. And 
jen a man has once fo ſeiſed them, they become while liv- 
chis qualified property, or, if dead, are abſolutely his own: 
that to ſteal them, or otherwiſe invade this property, is ac- 
ing to the reſpective values, ſometimes a criminal offence, 
netimes only a civil injury. The reſtrictions which are 
ji upon this right, by the laws of England, relate princi- 

ly to royal fiſh, as whale and ſturgeon, and ſuch terreſtial, 
nal, or aquatic animals as go under the denomination of 
ne; the taking of which is made the excluſive right of the 
nce, and ſuch of his ſubjects to whom he has granted the 
r royal privilege. But thoſe animals, which are not ex- 
«ly ſo reſerved, are ſtill liable to be taken and appropria- | 
I by any of the king's ſubjects, upon their own territories z | or 
ic fame manner, as they might have taken even game it- 1 
till theſe civil prohibitions were iſſued: there being in 1111 
kre no diſtinẽtion between one ſpecies of wild animals and 14 
ther, between the right of acquiring property in a hare or 1 
quirel, in a partridge or a butterfly: but the difference, at 11 
ent made, ariſes oY from _ 1 Fry. a. law. 114 
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To this principle of occupancy alſo muſt be We the 

wod of acquiring a ſpecial perſonal property in corn grow- 

on the ground, or other emblements, by any Pojefor of 
kg 8 2 37 2 
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the land who hath ſown or planted it, whether he be own 
of the inheritance in fee or in tail, or be tenant for life, 
years, or at will: which emblements are diſtin& from 
real eſtate in the land, and ſubject to many, though not 
the incidents attending perſonal chattels. They were dei 
ble by teſtament before the ſtatute of wills (m), and att 
death of the owner ſhall veſt in his executor and not his heil 
they are forfeitable by outlawry in a perſonal action (n): aff 
by the ſtatute 11 Geo. IJ. c. 19. though not by the comm 
law (o), they may be diſtreined for rent arrere. The re: 
for admitting the acquiſition of this ſpecial property, by 
nants who have temporary intereſts, was formerly given ( 
and it was extended to tenants in fee, principally for the 
| nefit of their creditors : and therefore, though the emb 
ments are aſſets in the hands of the executor, are forfeitalM,,; 
upon outlawry, and diſtreinable for rent, they are not in otlif 
reſpects conſidered as perſonal chattels; and, particularf 
they are not the object of larciny, before they are ſeyc 
from the ground (q). co Obs! 


6. The doctrine of property ariſing from acceſſion is: 
grounded on the right of occupancy, By the the Roman la 
any given corporeal ſubſtance received afterwards an acceſſſi on 
by natural or by artificial means, as by the growth of ve{ 
tables, the pregnancy of animals, the embroidering of cl. 1 
or the converfion of wood or metal into veſſels and uten 
+. the original owner of the thing was entitled by his right 
- poſſeſſion to the property of it under ſuch its ſtate of impr ver 

ment (r): but if the thing itſelf, by ſuch operation, 
changed into a different ſpecies, as by making wine, ol: 
; bread, out of another's grapes, olives, or wheat, it belongec 
the new operator; who was only to make a ſatisfaction to: no 
former proprietor for the materials, which he had ſo conveſſ it o 
(s). And theſe doctrines are implicitly copied and ado 
by our Bracton (t), in the reign of king Henry III; and ; K 


| 4 E $2175 ORE! l} Br 

(m) Park, F. $12. In) Bro. Abr. tit emblements, 2 = 

| Rep. 116. (6) x Roll, Abr. 666. (p) pag. 122. 146- "uy 
3 Inſt. 19. (t) Int. 2. 1. 25, 26. 31. Ef. 6. 1. 5. () WY" 5 


| Ao 1. 25. 34. : (t) bh 2. C. 2. & Zo» 
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e been confirmed by many reſolutions of the courts (u). 
llath been held, that if one takes away another's wife or 
1, and cloaths them, and afterwards the huſband or father 
wkes them back, the garments ſhall ceaſe to be the pro- 


it of him who provided them, being now annexed to the 2 
on of the child or woman (W). 


But in caſe of ae of goods, where thoſe-of tw ,˖·o 
ons are ſo intermixed, that the ſeveral portions can be no 
rr diſtinguiſhed, the Engliſh law partly agrees with, and 
ly differs from, the civil. If the intermixture be by con- 
it I apprehend that in both laws the proprietors have an 
tereſt in common, in proportion to their reſpective ſhares 
. But, if one willfully intermixes his money, corn, or 
u with that of another man, without his approbation or 
owlege, or caſts gold in like manner into another's melting- 
tor crucible, the civil law, though it gives the ſole pro- 
ty of the whole to him who has not interfered in the mix- 
r, yet allows a ſatis faction to the other for what he has ſo 
rovidently loſt (y). But our law, to guard againſt fraud, 
os no remedy in ſuch a caſe but gives the entire property, 
tiout any account, to him, whoſe original dominion is in- 


led, and endeavoured to be rendered uncertain, without 
town conſent (z). 


| THERE is ſtill another ſpecies of property, which, be- 
grounded on labour and invention, is more properly redu- 
eto the head of occupancy than any other; ſince the right 
Kcupancy itſelf is ſuppoſed by Mr. Locke (a), and many 
rs (b), to be founded on the perſonal labour of the occu- 
And this is the right, which an author may be ſup- 
kl to have in his own original literary compoſitions : ſo 
10 other per ſon without his leave may publiſh or make 
it of the copies. When a man by the exertion of his ra- 
powers has produced an original work, he has clearly 


* 4 | a right 
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lt) Bro. Abr, tit. profertie, 23. Moor. 20. Poph. 38. 

* 214. (x) Inff. 2.1. $7, 28* 1 Vern. %. 
"uk (z) Poph. 38. 2 Bulſtr. 325. C. 5 
*. 516. (a) on Gov. part. 2. ch. 3. (b) See Pas. 8. 
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attempt to take it from him, or vary the diſpoſition he k; 4 


whole property transferred to another. 


' tienem tilius ſcripſerit, hujus corporis non Tittus ſed tu dominus 
_aideris. Inſt 2. 1. 33. (d) Ibid. & 34. (e) Prol. in Enna 


8 
vii. 83, (ö) lo the cafe of Millar and Taylor in B. R. Fo 


FR 


a right to diſpoſe of that identical work as he pleaſes, and ani 


made of it, is an invaſion of his rightof property. Now tu 
identity of a literary compoſition conſiſts entirely in the | - 
timent and the language; the ſame conceptions, cloathed M 
the fame words, muſt neceſſarily be the ſame compoſition 
and whatever method be taken of conveying that compoſitiq 
to the ear or eye of another, by recital, by writing, or ol 
printing, in any number of copies or at any period of time, 


is always the identical work of the author which is fo co - ö 
. veyed and no other man can have a rightto convey or werf 


fer it without his conſent, either tacitly or expreſsly give" 
This conſent may perhaps be tacitly given, when an auth 
permits his work to be publiſhed, without any reſerve @ 
right, and without ſtamping on it any marks of ownerſhi 
ie is then a preſent to the public, like the building of a churf 
or the laying out a new highway: but, in caſe of a baroaif 
for a ſingle impreſſion, or a ſale or gift, of the copyright, . 
reverſion is plainly continued in the original proprietor, ort =_ 


Tar Roman law adjudged, that if one man wrote ar 
thing, though ever ſo elegantly, on the paper or parchme 
of another, the writing ſhould belong to the original own 
of the materials on which it was written (e): meaning cl 
tainly nothing more thereby, than the mere mechanical op 
ration of writing, for which it directed the ſcribe to rece_l 
a ſatisfaction; eſpecially as, in works of genius and invention 
ſach as a picture painted on another man's canvas, the ſa 
law (d) gave the canvas to the painter. We find no ot 
mention in the civil law of any property in the works of t 
underſtanding, though the ſale of literary copies, for 
purpoſes of recital or multiplication, is certainly as antient 
che times of Terence (e), Martial (f), and Statius (g). Neth 
with us in England hath there been any final (h) 9 


(e) Si in chartis membraniſve tuis carmen vel hiſtoriam vel iſ": - 


20. (F) Epigr i. 67. iv. 72, xiii. 3. XIV. 194. 
9 
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4 uch may be gathered from the frequent injunctions of the 


ant books, as were not within the proviſions of the ſtatute 
WT queen Anne (I). Much may alſo be collected from the 
aal legiſlative recognitions of copyrights (m); and from 
e adjudged caſes at common law, wherein the crown hath 
5 ken conſidered as inveſted with certain prerogative copy- 
ats (n); for, if the crown is capable of an excluſive right 
1 ny one book, the ſubject ſeems alſo capable of having the 
Wine right in another. | | 

or, excluſive of ſuch copyright as may ſubſiſt by the rules 
th common law, the ſtatute 8 Ann. c. 19. hath protected 


ir the term of fourteen years; and hath directed that if, at 
Wi: end of that term, the author himſelf be living, the right 
Wii then return to him for another term of the ſame duration: 
Wd 2 ſimilar privilege is extended to the inventors of prints. 
Wo! engravings, for the term of eight and twenty years, by 
ſtatutes 8 Geo. II. c. 13. and 7 Geo. III. c. 38. All which 
pear to have been ſuggeſted by the exception in the ſtatute 
{monopolies, 21 Jac. I. c. 3. which allows a royal patent of 
ilege to be granted for fourteen years to any inventor of a 
manufacture, for the ſole working or making of the 


n the patentee (o). | 
| S 4 CHAPTER 


beo. III. (it was determined upon ſolemn argument and great 
n{deration) by the opinion ef three judges againſt one, that an 
fue copyright in authors ſubſiſts by the common law. But a 
of error hath been fince brought in the exchequer-chamber, to 
le the ſenſe of the reſt of the judges upon this nice and impor- 
Wt queſtion. (i) Knaplock v. Curl. 9 Nov. 1722. Viner 
fr tit. Books, pl. 3.—Baller v. Watſon. 6 Dec. 1737. 0 
ni”. v. Roſe. 24 May 1732. —Pope v. Curl. 5 Jun. 1941, — 

Teſter v. Waller, 13 Jun. 1741 Duke of Queenſberry v. 
Wbeare. 31 July 1788. (1) Knaplock v. Curl. before 
cl 088" —E je v. Walker. 9 Jun. 1738. Motte v. Faulkner. 28 
"IE" 13; ——Walthoe v. Walker. 27 Jan. 1736. — Tonſon v. 
er 1, May 1739. and 30 Apr. 1782. (m) A. D. 
9. c. 60, Scobell. 92. 13 & 14 Car. II. c. 33. 10 Ann. c. 19. 
Flt. 5 Geo. III. c. 12. F. 26. (n) Cart. 89. 1 Mod. 
2 4 Burr, 661, (o) 1 Vern. 62. | 
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=. upon the right of authors at the common law. But 
£ aut of chancery, prohibiting the invaſion of this property: 


f thecially where either the injunctions have heen perpetual (i), 
dave related to unpubliſhed manuſcripts (x), or to ſuch an- 


additional penalties the property of authors and their aſſigns 


6 me; by virtue whereof a temporary property becomes vel-. 
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CHAPTER THE TWENTY SEVENTH. 


Or TITLE By PREROGATIVE, ax 
' FORFEITURE... 


\ 


A; SECOND method of acquiring property in perſon 


Suck in the firſt place are all zributes, taxes, and cuft 
the prerogative and branches of the cenſus regalis or antie 
authority of parliament ; of both which ſpecies of revenue 


quires and the ſubject loſes a property the inſtant they beco 
due: if paid, they are a choſe in poſſeſſion; if unpaid, 
choſe in action. Hither alſo may be referred all forfeiture 
fines, and amercements due to the king, which accrue b 
virtue of his antient prerogative, or by particular modern |: 


chattels is by the king's prerogative : whereby a right 
may accrue either to the crawn itſelf, or to ſuch as claim un f 
der the title of the crown, as by a grant or by preſcription 


whether cenftitutionally inherent in the crown, as flowers q 
royal revenue, or whether they be occaſionally created bY 


treated largely in the former volume. In theſe the king ad 


tutes : which revenues created by ſtatute: do always aſſimi 
late, or take the ſame nature, with the antient revenues; an 
may therefore be looked upon as ariſing from a kind of artifi 
cial or ſecondary prerogative. And, in either caſe, the own 
of the thing forfeited, and the perſon fined or amerced, ni 
looſe and part with the property of the forfeiture, fine, of 
3 amercement, the inſtant the King or his grantee _—_ : 


(h, 27. of T HINGS. | 409 
[x theſe ſeveral methods of acquiring property by preroga- 
ire there is alſo this peculiar quality, that the king cannot 
we a joint property with any perſon in one entire chattel, or 


i< a one as is not capable of diviſion or ſeparation; but 


there the titles of the king and a ſubje& concur, the king 
ſall have the whole : in like manner as the king can, neither 
grant nor contract, become a joint-tenant of a chattel real 
ith another perſon (a); but by ſuch grant or contract ſhall 
rome entitled to the whole in ſeveralty. Thus, if a horſe 
given to the king and a private perſon, the king ſhall have 
Wi: ſole property: if a bond be made to the king and a ſubject, 
le king ſhall have the whole penalty; the debt or duty being 
ne fingle chattel (h): and fo, if two perſons have the property 
a horſe between them, or have a joint debt owing them on 


anted, whereby his moiety is forfeited to the crown; the 


tis not conſiſtent with the dignity of the crown to be part- 
r with a ſubject, ſo neither does the king ever loſe his right 
zany inſtance : but, where they interfere, his is always pre- 
ined to that of another perſon (d): from which two princi- 

ies it is a neceſſary conſequence, that the innocent, though 
ortunate, partner muſt loſe his ſhare in both the debt and 
& horſe, or in any chattel in the fame circumſtances. 


Tuis doctrine has no opportunity to take place in certain 
tter inſtances of title by prerogative, that remain to be men- 
ned ; as the chattels thereby veſted are originally and ſolely 
ted in the crown, without any transfer or derivative aſſign- 
ent either by deed or law from any former proprietor. Such 
tte acquiſition of property in wreck, in treaſure-trove, in 
ifs, in eſtrays, in royal fiſh, in ſwans, and the like; which 
c not transferred to the ſovereign from any former owner, 


„ | but 
od sse pag. 184. (b) Fitzh. Abr. tit. dette. 38. Plowd. 
60. (e) Cro. Eliz. 263. Plowd. 323. Finch. Law. 178. 
u. 245. (d) Co. Litt, 30. | 
] 74 : _ 


und, and one of them aſſigns his part to the king, or is at- 


ing ſhall have the entire horſe, and entire debt (c). For, as 


- % 
- 
pe f - N 
1 
1 ; 
— © — pa - — - 5 
— 8 - : 
c FFP — 
* 3 ww — 7 n ane n 3 ot nzrecwt mes COS — — — 
9 — — a — — 2 . E — 
pets GE al as x: . — — nm , , 
# = 4 5 1 ** 
? by oy l * 4s N hs, 


d 
. 
. ˙ vp 
* »* 
2% 


* CE ed da ns . 
04) 5:6 19 4 hy — v7 roms N — 


75 
, —— > 2 — — 
ws * s w > A 
e * , > —— 4 — wm a. ”— 
— — — - WC v4 ACS g — Fre — 4 — 
wu 4 a , , * 4 » 2. 2 een ai 8 mf - = = _ qJ — . 8 — 1 
3 KAT and Ct 4, R * 1 t n «A. N i — \ —_— bo RP l Pots mo 3 n 5 1 — 
U x . — — —— RES 4 ISL - _ — A IM N n OSS oo, _ _ 2 3 
1 w — i — o * 8 5 = _ * 
PP A ATT — 2 k = _— \ _ \ 
- : Y a. — — ern 4 — — —n¼C x WIEN \ \ — = a = OS — eras 
N = D ese 1 
5 — n * ow * E x \ 3-7 * 
V z © * * Nee bo AT + 36 —_ 


—— r n n r 


8 


* R— Y 1 -- * 
* * : One — — 
: — AG etrnc  O GH E707 des. * A - mo 
. 


410 | The Rr HTS. Book II 


lia, and therefore veſted in the king, as well to preſervet 


| and ornament. of the commonwealth. 


but are originally inherent \ in him by the rules of law, and: 
derived to particular ſubjects, as royal franchiſes by his boun 
Thefe are aſcribed to him, partly upon the particular reaſon 
mentioned in the eighth chapter of the former book; 
partly upon the general principle of their being Ht wars 


peace of the public, as in truſt to employ bn wn for the ſafet 


£ 


WITH regard to- the prerogative. copyrights, which v 
mentioned in the preceding chapter, they are held to be veſt 
in the crown upon different reaſons. Thus, 1. The king, 
the executive magiſtrate, has the right of promulging to tl 
people all acts of ſtate and government. This gives him t 
excluſive privilege of printing, at his.own-preſs, or that of H A 
grantees, all a&#s of parliament, proclamations, and orders 
council. 2. As ſupreme head of the chureh, he hath a ns 
to the publication of all /z#urgies and books of divine fer 
3. He hath a right by purchaſe to the copies of ſuch la 
grammars, and other compoſitions, as were compiled 
tranſlated at the expenſe of the crown. And upon theſe ty lr 
laſt principles the cxcluſive right of printing the tranſlation WM" ſ 
the bible is founded. 4. Almaracks have been ſaid to be pre ei 
gative - copies, either as things derelict, or elſe as being ful 


ſtantially nothing more than the calendar prefixed to our te 


turgy (e). And indeed the regulation of time has been oft 
conſidered as a matter of Rate. The Roman fats were und the 


the care of the pontifical college: and Romulus, Numa, a dre 


Julius Czfar, ſucceſſively regulated a reals calendar, 


THURE: Billremains another ſpecieved! prerogative proper heh 
founded upon; a very, different principle from any that hr 
been mentioned before; the property: of fach/animals. fan 
naturae,. as are known by the denominatien of game, w 
the right of purſuing , taking, and deſtroying them: whichMWiſi-c: 
veſted in the King alone, and from him derived to fuch of Wir: a 

| | ſubje 


(e) 1 Mod, 257. 
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hbjects as have received the grants of a chaſe, a park, a free 
nen, or free fiſhery. This may lead us into an en _w_ 
incerning the original of theſe franchiſes, or royalties, 

qtich we touched a little in a former chapter (f); the eight | 
elf being an incorporeal hereditament, though the n, 
nd er of it are of a . nature. 


„ 


Is the firſt place then we have already . and indeed 
ttannot be denied, that by the law of nature every man, from 
heprince to the peaſant, hath an equal right of purſuing, and 
ing to his own uſe, all ſuch creatures as are ferae naturae, 
pd therefore the property of nobody, but liable to be ſeiſed 
the firſt occupant. And ſo it was held by the imperial law, 
gen ſo late as Juſtinian's time: . ferae igitur beſtiae, et vo- 
lures, et omnia animalia quae mari, coelo, et terra noſcun- 
bur, ſimul atque ab aliquo capta fuerint, jure gentium fta- 
k tim illius eſſe incipiunt. Quod enim nullius eft, id naturali 
k ratione occupants conceditur (g). But it follows from the 
y end and conſtitution of ſociety, that this natural right, as 
ell as many others belonging to man as an individual, may be 
trained by poſitive laws enacted for reaſons of ſtate, or for 
te ſuppoſed benefit of the community. This reſtriftion may 
keither with reſpe& to the place in which this right may or 
ty not be exerciſed; with reſpe& to the animals that are 
be ſubject of this right; or with reſpe& to the perſons allow- 
d'or forbidden to exerciſe it. And, in conſequence of this 
authority, we find that the municipal laws of many nations 
we exerted ſuch power of reftraint : have in general forbid- 
ien the entering on another man's grounds, for any cauſe, 
nthout the owner's leave; have extended their protection to 
ich particular animals as are uſually the objects of purſuit; 
nd have inveſted the prerogative of hunting and taking ſuch 
aimals in the ſovereign of the ſtate only, and ſuch as he ſhall 
athorize (h). Many reaſons have concurred for making 
leſe conſtitutions : as, 1. For the encouragement of agricul- 
re and improvement of Ind, by giving every man an ex- 
je . clubve | 


[i bY 38, 39% (g) In}. 2. 1. 12. (h) Puff. E N. J. 4. 
6 | 
J. Go \ 
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eluſive dominion over his own foil. 2. For preſervation of th, 
ſeveral ſpecies of theſe animals, which would ſoon be extir 
pated by a general liberty. 3. For prevention of idleneſs and 
diſſipation in hutbandmen, artificers, and others of low rank 
which would be the unavoidable conſequence of univerſal li 
| cence. 4. For prevention of popular inſurrections and reſiſt 
ance to the government, by diſarming the bulk of the peo 
ple (i): which laſt is a reaſon oftener meant than avowed 
by the makers of foreſt or game laws. Nor, certainly, if 
theſe prohibitions is there any natural injuſtice, as ſome hav 
weakly enough ſuppoſed : fince, as Puffendorf obſerves, th 
law does not hereby take from any man his preſent property 
or what was already his own, but barely abridges him of on 
means of acquiring a future property, that of occupancy 
which indeed the law of nature would allow him, but o 
which the laws of ſociety have in molt inſtances very juſtlf 
and reaſonably deprived him. | | 


YE r, however defenſible theſe proviſions in general may be 
on the footing of reaſon, or juſtice, or civil policy, we mul 
notwithſtanding acknowlege that, in their preſent ſhape, thef 
owe their immediate original to ſlavery. It is not till aftelſ 
the irruption of the northern nations into the Roman empire 
that we read of any other prohibitions, than that natural on 
of not ſporting on any private grounds without the owner 
leave; and another of a more ſpiritual nature, which w: 
rather a rule of eccleſiaſtical diſcipline, than a breach of mu 
nicipal law. The Roman or civil law, though it knew nit! 
reſtriction as to perſons or animals, ſo far regarded the articlſ" all 
of place, that it allowed no man to hunt or ſport upon ano en 2: 
ther's ground, but by conſent of the owner of the (oliF" 
60 Nui alienum fundum ingreditur, venandi aut aucupandi gra ton o 
« tia, poteſt a domino probiberi ingrediatur (k).“ For it thei 
can, by the law of nature, be any inchoate imperfect propertſ « on 
ſuppoſed in wild animals before they are taken, it ſeems molWiital f. 
reaſonable to fix it in him upon whoſe land they are found d in t 
And as to the other reſtriction, which relates to perſons and ne 


boſe f 
nd lai 
urope 
quei 
wiſhed 
tudato, 


ich do! 


| U Dec: 
- |) Deo 
(i) Warburton's alliance. 324. (% It. 2. 1. $12. , 
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place, the pontifical or canon law (1) interdicts⸗⸗ venationes, 
«et ſylvaticas vagationes cum cambus, et accipitribus” to all 


{rgymen without diſtinction; grounded on a ſaying of St. 


from (m), that it never is recorded that theſe diverſions 
gere uſed by the ſaints, or primitive fathers. And the ca- 


ons of our Saxon church, publiſhed in the reign of king 


gar (n), concur in the ſame prohibition : though our ſe- 


war laws, at leaſt after the conqueſt, did even in the times 
{ popery diſpenſe with this canonical impediment ; and 
hiritual perſons were allowed by the common law to hunt 
[x their recreation, in order to render them fitter for the 
nlormance of their duty: as a confirmation whereof we 
wy obſerve, that it is to this day a branch of the king's 
nerogative, at the death of every biſhop, to have his ken- 
of hounds, or a compoſition in lieu thereof (o). 


Bur, with regard to the riſe and original of our preſent 


il prohibitions, it will be found that all foreſt and game 
Wis were introduced into Europe at the ſame time, and by 
WW: ſame policy, as gave birth to the feodal ſyſtem ; when 
Wo: (warms of barbarians iſſued from their northern hive, 
Wi 1aid the foundation of moſt of the preſent kingdoms of 
Europe, on the ruins of the weſtern empire. For when a 
Winquering general came to ſettle the ceconomy of a van- 
iched country, and to part it out among his ſoldiers or 
datories, who were to render him military ſervice for 
Which donations ; it behoved him, in order to ſecure his new 
Wecuiſitions, to keep the ruſ/icz or natives of the country, 
kd all who were not his military tenants, in as low a con- 


s. Nothing could do this more effectually than a prohi- 
ton of hunting and ſporting : and therefore it was the 
icy of the conqueror to reſerve this right to himſelf, and 
ch on whom he ſhould beſtow it; which were only his 
tal feudatories, or greater barons. And accordingly we 
ul, in the feudal conſtitutions (p), one and the fame law 

| prohibiting 


h Decretal, J. g. tit. 24. e. 2. (m) Decret. part. 1. diſt. 34. 


tion as poſſible, and eſpecially to prohibit them the uſe of 


l. (u) cap. 64. (o) 4 Inſt. 39. (p) Feud, l. 2. #7, 27, 
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prohibiting the ruſfici in general from carrying arms, andi 
alſo proſcribing the uſe of nets, ſnares, or other engines foil 
deſtroying the game. This excluſive: privilege well ſuitegf 
the martial genius of the conquering troops, who delighted 
in a ſport (q) which in its purſuit and ſlaughter: bore ſon 
reſemblance to war. Vita omms, (ſays Cæſar, ſpeaking of 
the antient Germans) in venationibus atque in fludiis reſi 
militaris confiftit (r). And Tacitus in like manner obſerves 
that quotiens bella not ineunt, multum venatibus, plus per otiun 
tranſigunt (s). And indeed; like ſome of their modern ſuc 
ceſſors, they had no other amuſement to entertain their va 
cant hours; they deſpiſing all arts as effeminate, and havin 
no other learning, than was couched in ſuch rude ditties 
as were ſung at the ſolemn carouſals which ſucceeded the(® 
antient huntings. And it is remarkable that, in thoſe nal 
tions where the feodal policy remains the moſt uncorrupted 


( quil 
i prof 
fis 

leed v 
mhenc 
i fund 


Ho) 
Jlace ; 


the foreſt or game laws continue in their higheſt rigor. Inf + 
France all game is properly the kings; and in ſome parts of” 
Germany it is death for a peaſant to be found hunting i.. 
the woods of the nobility (t). PF 
| | | roprie 
WII us in England alſo, hunting has ever been eſteeme kld of 
a moſt princely diverſion and exerciſe. The whole iſland wi ud the 
repleniſhed with all ſorts of game in the times of the Briton wer tl 
who lived in a wild and paſtoral manner, without incloſing o Jealur 
improving their grounds, and derived much of their ſub” 
ence from the chace, which they all enjoyed in common. Bu E. 
when huſbandry took place under the Saxon governmen | E - 
and lands began to be cultivated, improved, and encloſe 18 
the beaſts naturally fled into the woody and deſart tracts N 
which were called the foreſts, and, having never been diſpoſe . . a 


of in the firſt diſtribution of lands, were therefore held to b 
long to the crown. Theſe were filled with great plenty 4 
gam 


(g) In the laws of [enghiz Khan, founder of the Mogul and T4 
tarian empire; publiſhed A. D. 120g, theie is one which prohid 
the killing of all game from March to October; that the court 28 
ſoldiery might find plenty enough in the winter, during their rec 
from war. (Mod. Univ. Hiſt. iv. 468). (r) De bell. Gall. l. b. 
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Pract ic. Saxonic, p. 2. c. 84. 


(h, 27. of THINGS. 417 
ane, which our royal ſportſmen reſerved for Weir own di- 
ron, on pain of a pecuniary forfeiture for ſuch as inter- 
fred with their ſovereign. But every freeholder had the full 
ſterty of ſporting upon his own territories, provided he ab- 
hined from the king's foreſts : as is fully expreſſed in the 
ws of Canute (v), and of Edward the confeſſor (u); © fit 
k quilibet homo dignus venatione ſua, in Hlva, et in agris, fibi 
N proprits, et in dominio ſuo: et abſlineat omnis homo a vena- 
it regis, ubicunque pacem eis habere voluerit: which in- 
ked was the antient law of the Scandinavian continent, from 
mence Canute probably derived it. Cuique enim in proprio 
i fundo quamlibet. feram quoquo modo venart germ ſum (w).“ 


How EVER, upon the Norman conqueſt, a new doctrine took 

ce; and the right of purſuing and taking all beaſts of 
Witale or verary, and. ſuch other animals as were accounted 
ine, was then held to belong to the king, or to ſuch only 
W: were authorized under him. And this, as well upon the 
Wrinciples of the feodal law, that the king is the ultimate 
Wjroprictor of all the lands in the kingdom, they being all 
eld of him as the chief lord, or lord paramount of the fee 
nd that therefore he has the right of the univerſal ſoil, to 
er thereon, and to chaſe and take ſuch creatures at his 
lalure: as alſo upon another maxim of the common law, 
ich we have frequently cited and illuſtrated, that theſe 
t nimals are boa vacantia, and, having no other owner, be- 


der reaſon was held to veſt in the king a right to purſue and 
like them any where; the latter was ſuppoſed to give the 
icht. 


Tuis right, thus newly veſted in the crown, was exerted 
th the utmoſt rigor, at and after the time of the Norman eſ- 
bihment ; not only in the antient foreſts, but in the new ones 


. 
z 


country, 
(r)c,57, (u) c. 36. () Stiernhook de jure Sueon, J. 2. c. 8, 


mg to the king by his prerogative. As therefore the for- 


ing, and ſuch as he ſhould authorize, a ſole and excluſive 


ch the conqueror made, by laying together vaſt tracts of 
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country, depopulated for that purpoſe, and reſerved ſolely fa A 


the king's royal diverſion; in which were exerciſed the mo 2 As 
horrid tyrannies and oppreſſions, under colour of foreſt lau vi 
for the ſake of preſerving the beaſts of chaſe ; to kill any Much 
which, within the limits of the foreſt, was as penal as th led. 


death of a man. And, in purſuance of the ſame principle =. 
king John laid a total interdict upon the winged as well as ti bl. 
four footed creation : e capturam avium per totam Anglia r ne 
e interdixit (x). The cruel and inſupportable hardſhip ls p 
which theſe foreſt laws created to the ſubject, occaſioned o ion 
anceſtors to be as zealous for their reformation, as for there I * t 


laxation of the feodal rigors and the other exactions introduce 4 


by the Norman family; and accordingly we find the immun : nb 
ties of carta de forefta as warmly contended for, and extorte Ii th 
from the king with as much difficulty, as thoſe of magna cari ff hut 
itſelf. By this charter, confirmed in parliament (y), man thor 
| foreſts were diſafforeſted, or {tripped of their oppreſſive priv 3 urting 


leges, and regulations were made in the regimen of ſuch alf 
remained; particularly (2) killing the king's deer was mad 
no longer a capital offence, but only puniſhed by fine, impri aſequ 
ſonment, or abjuration of the realm. And by a variety Mt of 
ſubſequent ſtatutes, together with the long acquieſcence Mig. 
the crown without exerting the foreſt laws, this prerogati\hr ma 
is now become no longer a grievance to the ſubject. WW: cigh 
5 ight v 
ui tha 
it fro 


How 


Bur, as the king reſerved to himſelf the foreſts for h 
own excluſive diverſion, ſo he granted out from time to tin 


other tracts of lands to his ſubje&s under the names of cha lany | 
or parks (a); or gave them licence to make ſuch in their o it by t 
grounds; which indeed are ſmaller foreſts, in the hands M war 
a ſubject, but not governed by the foreſt laws: and by les ot 
common law no perſon is at liberty to take or kill any beauty 
of chaſe, but ſuch as hath an antient chaſe or park; unleſ y me 
they be alſo beaſts of prey. 1 | Wing | 
| eme 

Myer 1 


(x) NM. Paris 303. (y) 9 Hen. II. (i) cop. 10. (4) Þ 
Pag. 38. 7 
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As to all inferior ſpecies of game, called beaſts and fowls 
W. warren, the liberty of taking or killing them is another 
achiſe or royalty, derived likewiſe from the crown, and 


aled free warren; a word, which. ſignifies preſervation or 


afody : as the excluſive liberty of taking and killing fiſh in 


public ſtream or river is called a free fiſhery ; of which how- 


no new franchiſe gan at preſent be granted, by the ex- 
WG proviſion of magna carta, c. 16 (b). The principal in- 
tion of granting a man theſe franchiſes or liberties was in 
er to protect the game, by giving him a ſole and excluſive 
Vero killing it himſelf, provided he prevented other perſons. 
ud no man, but he who has a chaſe or free warren, by grant 

m the crown, or preſcription which ſuppoſes one, can juſ- 
kunting or ſporting upon another man's ſoil; nor indeed, 
WE: thorough ſtriftneſs of common law, either hunting or 

ang at all. 


"> 


HowEVER novel this doctrine may ſeem, it is a regular 


Wit of taking or deſtroying game belongs excluſively to the 
; ng, This appears, as well from the hiſtorical deduction 
re made, as becauſe he may grant to his ſubjects an exclu- 
WW: right of taking them; which he could not do, unleſs ſuch 
Wicht was firſt inherent in himſelf. And hence it will fol- 
that no perſon whatever, but he who has ſuch derivative 
fit from the crown, is by common law entitled to take or 
Ian beaſts of chaſe, or other game whatſoever, It is true, 
lt by the acquieſcence of the crown, the frequent grants of 
warren in antient times, and the introduction of new pe- 
lies of late by certain ſtatutes for preſerving the game, this 
luſive prerogative of the king is little known or conſidered 
fly man that is exempted from theſe modern penalties, 
King upon himſelf as at liberty to do what he pleaſes with 
brane ; whereas the contrary is ſtrictly true, that no man, 
erer well qualified he may vulgar ly be eſteemed, has a 


right 


c YG OI 0, 


(b) Mirr, c 5. FJ. 2. See pag. 39. 


ſequence from what has been before delivered; that the ſole 
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right to encroach on the royal prerogative by the killing 
game, unleſs he can ſhew a particular grant of free warrenlf 
or a preſcription, which preſumes a grant; or ſome authorif 
under an act of parliament. As for the latter, I know bil 
of two inſtances wherein an expreſs permiſſion to kill gan 
was ever given by ſtatute; the one by 1 Jac. I. c. 27. altere 

by 7 Jac. I. c. 11. and virtually repealed by 22 & 23 Car. II. 
25. which give authority, ſo long as they remained in fore 
to the owners of free warren, to lords of manors, and to all fre 
holders having 4ol. per annum in lands of inheritance, or 8q; 


bro 
tye, an 
uchi 
10 per 
ie an 
ing; 
12 for 
ereme 
ih, or 


for life or lives, or 400. perſona] eſtate, (and their ſerrantſ li 
to take partridges and pheaſants upon their own, or the mp 
3 
maſter's free warren, inheritance or freehold : the other - 
5 Ann. c. 14. which empowers lords and ladies of manors WW 7 
appoint gamekeepers to kill game for the uſe of ſuch lord uh 1 
lady; which with ſome alterations ſtill ſubſiſts, and plain 
ſuppoſes ſuch power not to have been in them before. T 3 
truth of the matter is, that theſe game laws (of which) 
ſhall have occaſion to ſpeak again in the fourth book of the 6g 
commentaries) do indeed guakfy nobody, except in the i L 
ſtance of a game-keeper, to kill game: but only, to fave t 3 
trouble and formal proceſs of an action by the perſon inj ure. 08 
who perhaps too might remit the offence, theſe ſtatutes infli ge (« 
additional penalties, to be recovered either in a regular WI, 2 0 
ſummary way, by any of the king's ſubje&s, from certafhſ,,.1. 
perſons of inferior rank who may be found offending int ns þ 
particular. But it does not follow that perſons, excuſſ u . - 
from theſe additional penalties, are therefore authorized Wh. kill, 
kill game. The circumſtances of having 1ool. per ann... no 
and the reſt, are not properly qualifications, but exempy is 
ons. And theſe perſons, ſo exempted from the penalties . not 
the game ſtatutes, are not only liable to actions of treſp: brted 21 
by the owners of the land; but alſo, if they kill game win... 


the limits of any royal franchiſe, they are liable to the 4 
tions of ſuch who may have the right of chaſe or free wi 


ren therein, e) 111! 


Kym, 25 


UP * 
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beox the whole it appeaas, that the king, by his preroga- 
re, and ſuch perſons as have, under his authority, the royal 
auchiſes of chace, park, free warren, or free fiſhery, are the 


e and tranſitory, in theſe animals ferae naturae, while 
ing; which is ſaid to be veſted in them, as was obſerved 
11 former chapter, propter privilegium. And it muſt alſo 


Wit, or fowl, ratione privilegii, have (as has been ſaid) only 
Wiulified property in theſe animals: it not being abſolute or 
W:manent, but laſting only ſo long as the creatures remain 
hin the limits of ſuch reſpective franchiſe or liberty, and 
ung the inſtant they voluntarily paſs out of it. It is held 


follows it into another's, and kills it there, the property 
rains in himſelf (c). And this is grounded on reaſon and 
ral juſtice (d): for the property conſiſts in the poſſeſſion; 
ich poſſeſſion commences by the finding it in his own liber- 
ud is continued by the immediate purſuit. And ſo, if a 
ger ſtarts game in one man's chäſe or free Warren, and 
its it into another liberty, the property continues in the 


lege (e), and not being changed by the act of a mere ſtran- 


Wd kills it there, the property belongs to him in whoſe ground 
as killed, becauſe it was alſo ſtarted there (f); this pro- 
Wy ariſing ratione ſoli. Whereas if, after being ſtarted there, 
killed in the grounds of a third perſon, the property be- 
ugs not to the owner of the firſt ground, becauſe the pro- 
Wy is local; nor yet to the owner of the ſecond, becauſe it 
not ſtarted in his ſoil; but it veſts in the perſon who 
kted and killed it (g), though guy of a treſpaſs againſt 


Wl the owners, 8 
» L PRO- 


10 11 Mod, 75. (d) Puff. L. N. I. 4. c. 6. (e) Lord 
Wm, 28 1. (f) Thid, (gs) Farr, 18. Lord Raym. 20d. 


perſons, who may acquire any property, however fugi- 


| remembered, that ſuch perſons as may thus lawfully hunt, 


ed, that if a man ſtarts any game within his own grounds, 


mer of the chaſe or warren: this property ariſing from pri- 


r. Or if a man ſtarts game on another's private grounds 
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III. I PROcEED no to a third method, whereby a title te 
goods and chattels may be acquired and loſt, viz. by forfeiture 
as a puniſhment for ſome crime or miſdemeſnor-in. the par 
forfeiting, and as a compenſation for the offence and injurg 
committed againſt him to whom they are forfeited. Of for 
feitures, conſidered as the means whereby real property migh 
be loſt and acquired, we treated in a former chapter (h) 
It remains therefore in this place only to mention, by wha 


GooD 
f high | 
inn in 
lwghter 


means or for what offences goods. and chattels become lab w_ 
to forfeiture. W 
| | acqui 

IN the variety of penal laws with which-the ſubject is af". 
preſent incumbered, it were a tedious and impracticable tal” * 
to reckon up the various forfeitures, inflited by ſpecial- ta _z 
the 


tutes, for particular crimes and miſdemeſnors: ſome of whicł 
are mala in ſe, or offences againſt the divine law, either na 
tural or revealed; but by far the greateſt part are mala probi 
bita, or ſuch as derive their guilt merely from their prohibif 
tion by the laws of the land: ſuch as is the forfeiture of 404 
per month by the ſtatute 5 Eliz. c. 4. for exerciſing a tradſ 
without having ſerved ſeven years as an-apprentice thereto 
and the forfeiture of 100. by 9 Ann. c. 23. for printing an al 
manac without a ſtamp. I ſhall therefore confine myſelf t 
thoſe offences only, by which all the goods and chattels o 
the offender are forfeited : referring the ſtudent for ſuch 


It on 
will n 
ries, 11 


AND t 
bt the | 
roperty 
re, th: 
ended 
Hates: 


where pecuniary mul&s of different quantities are infficted, t E 1 
their ſeveral proper heads, under which very many of the h of 1 
| 


have been cr will be mentioned; or elſe to the collections oh 
Hawkins and Burn, and other b ious compilers. Indeed WT fate 
as moſt of theſe forfeitures belong to the crown, they maf 
ſeem as if they ought to have been referred to the precodin 
method of acquir ing perſonal property, namely, by preroga 
tive. But as, in the inſtance of partial forfeitures, a moietſ a 
often goes to the informer, the poor, or ſometimes to othel 4 


perſons; and as one total forfeiture, namely that by a bank 


5 


(b) See pag. 267. 
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wt who is guilty of felony by concealing his effects, accrues 
ately to his creditors, I have therefore made it a diflance 
ad of transferring property. 


{high treaſon, or miſpriſion of treaſon ; of petit treaſon ; of 
ily in general, and particularly of felony de ſe, and of man- 
lughter ; nay even by conviction of excuſable homicide (i); 
jr outlawwry for treaſon or felony ; by, conviction of petit 
rceny ; by flight in treaſon or felony, even though the party 


ffelony ; by drawing à weapon on a judge, or firiking any 
ne in the preſence of the king's courts; by praemunire ; by 
ended 2 upon a ſecond conviction; by ewling ; 
che reſiding abroad of artificers; and by challenging to 
on account of money won at gaming. All theſe offences, 


| rules, induce a total forfeiture of goods and chattels. 


Ap this forfeiture commences from the time of con viction, 
Wt the time of committing the fact, as in forfeitures of real 
Wroperty, For chattels are of ſo vague and fluctuating a na- 
Wire, that to affect them, by any relation back, would be 
ended with more inconvenience than in the caſe of landed 
es: and part, if not the whole of them, muſt be expended 
maintaining the delinquent, between the time of commit- 


Ut of them, to defeat the intereſt of the crown, is made void 


005 Co. Litt. 391. 2 laſt. 316. 3 laſt. 320. 


CHAPTER 


GooDs and chattels then are totally forfeited by conviction | 


W: :cquitted of the fact; by Nanding mute, when arraigned - 


will more fully appear in the fourth book of theſe commen- 


che fact and his conviction. Yet a fraudulent convey- 
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A FOURTH method of acquiring property in thi ined 
perſonal, or chattels, is by cuffom : whereby a rig ar 
veſts in ſome particular perſons, either by the local uſage on d 
ſome particular place, or by the almoſt general and univeri * te 
uſage of the kingdom. It were endleſs, ſhould I attempt 


enumerate all the ſeveral kinds of ſpecial cuſtoms, which m ED 

entitle a man to a chattel intereſt in different parts of t US, u 

* kingdom : I ſhall therefore content myſelf with making ſoij f 
in t 


obſervations on three ſorts of euſtomary intereſts, which 
tain pretty generally throughout moſt parts of the nation, at * 
are therefore of more univerſal concern; viz. heriots, mor | that 
aries, and heir-looms. at firit 
| | | | for tl 

1. HERIOT Ss, which were ſlightly touched upon in a f y cu 
mer chapter (a), are uſually divided into two forts, heri , berha; 
ſervice, and heriot-cuffom. The former are ſuch as are di". 
upon a ſpecial reſervation in a grant or leaſe of lands, er gr 
therefore amount to little more than a mere rent (b): Miuent o 
latter ariſe upon no ſpecial reſervation whatſoever, but depeſ 1! . 
merely upon immemorial uſage and cuſtom (c). Of thi and 
therefore we are here principally to ſpeak : and they are q; 
fined to be a cuſtomary tribute of goods and chattels, payal le 
to the lord of the fee on the deceaſe of the owner of the lan 


(a) pag. 97. (b) 2 Saund. 166, (e) Co. Cop. 9. 24. 
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lux firſt eſtabliſhment, if not introduction, of compul- 
heriots into England, was by the Danes: and we find in 
.1:ws of king Canute (d) the ſeveral heregeates or heriots 
fied, which were then exacted by the king on the death 
rers of his ſubjects, according to their reſpective digni- 
rom the higheſt earle down to the moſt inferior thegne or 
holder. Theſe, for the moſt part, confiſted in arms, 
, and habiliments of war; which the word itſelf, ac- 
Wing to fir Henry Spelman (e), ſignifies. Theſe were de- 
#*y up to the ſovereign on the death of the vaſal, who 
ad no longer uſe them, to be put into other hands for the 
ce and defence of the country. And upon the plan of this 
wiſh eſtabliſhment did William the Conqueror faſhion his 
of reliefs, as was formerly obſerved (f); when he aſ- 
ined the preciſe relief to be taken of every tenant in chi- 
„and, contrary to the feodal cuſtom and the uſage of 
Wown duchy of Normandy, required arms and implements 
War to be paid inſtead of money (g). 
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r Daniſh compulſive heriots, being thus tranſmuted into 
, underwent the ſame ſeveral viciſſitudes as the feodal 
es, and in ſocage eſtates do frequently remain to this 
in the ſhape of a double rent payable at the death of the 
Wit: the heriots which now continue among us, and pre- | 
e that name, ſeeming rather to be of Saxon parentage, 
at firſt to have been merely diſcretionary (h). Theſe are 

lor the moſt part confined to copyhold tenures, and are 
Wd; cuſtom only, which is the life of all eftates by copy, 
erhaps are the only inſtance where cuſtom has favoured 
ud. For this payment was originally a voluntary dona- 
„or gratuitous legacy of the tenant; perhaps in acknow- 
ment of his having been raiſed a degree above villenage, 
gal his goods and chattels were quite at the mercy of the 
and cuſtom, which has on the one hand confirmed the 
e tenant's 
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9869. (e) of feuds. c. 18. (f) pag. 66. (8) LL: 
271. 7. 22, 23, 24. * Lambard. em of Kent. 492. 
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tenant's intereſt in excluſion of the lord's will, has on M F 
other hand eſtabliſhed this diſcretional piece of gratitude i 1 
a permanent duty. An heriot may alſo appertain to ff "M 
land, that is held by ſervice and ſuit of court; in which ca t 1 : 
is moſt commonly a copyhold enfranchiſed, whereupon | . 
heriot is ſtill due by cuſtom. Bracton (i) ſpeaks of heriff - 
as frequently due on the death of both ſpecies of tenanif a. 1 
« oft quidem alia praeftatio quae nominatur heriettum ; ui 5 
& nens, liber vel ſeruus, in morte Jua dominum ſuum, de quoi 5 þ 
« nuerit, reſpicit de meliori averio ſuo, wel de ſecundi mel | " 
« ſecundum diverſam locorum conſuetudinem. And this, h | 0 
adds, © magis fit de gratia quam de jure ;” in which Fleta 4 
and Britton (1) agree : thereby plainly i intimating the orig inn "y 
of this cuſtom to have been merely voluntary, as a leg 7 : J- 
from the tenant ; though now the immemorial uſage has cl li 25 
bliſhed it as of right in the lord. . 


*(q) 


mortu 
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life of 
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Tuls heriot is ſometimes the beſt live beaſt, or averil . 
which the tenant dies poſſeſſed of, (Which is particuli 
denominated the villein's relief in the twenty ninth la 0 
king William the Conqueror) ſometimes the beſt inanin 
good, under which a jewel or piece of plate may be includ@ 
but it is always a perſonal chattel, which, immediately on 
death of the tenant who was the owner of it, being aſcertai e 
by the option of the lord (m), becomes veſted in him as 


property: and is no charge upon the lands, but merely = 
the goods and chattels. The tenant muſt be the owner off | ow 
elſe it cannot be due; and therefore on the death of a fea 0 fceaſ 
covert no heriot can be taken ; for ſhe can have no owne ; CW 
in things perſonal (n). In ſome places there is a cuſtom * 


compoſition in money, as ten or twenty ſhillings in lieu @ f 
heriot, by which the lord and tenant are both bound, i 
be an indiſputably antient cuſtom; but a new compalto 
this ſort will not bind the repreſentatives of either party: 
that amounts to the creation of a new cuſtom, which is 1 | 
impoſſible (0). | a . 
oc 
£ 6 (07 H 725 Panorm 
i) J. 2. c. 36. § 9. (&) J. 3. c. 18. (I) e. 6g. Wi (4 
3 F (n) Keilw, 84. 4 Leon. 239. (o) Co. Cop. $. 510 
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MoORTUARIES are a ſort of eccleſiaſtical heriots, being a 
atomary gift claimed by and due to the miniſter in very 
many pariſhes on the death of his pariſhioners. They ſeem 
mginally to have been, like lay heriots, only a voluntary 
queſt to the church; being intended, as Lyndewode informs 
is from a conſtitution of archbiſhop Langham, as a kind of 


nd other eccleſiaſtical duties, which the laity in their life- 
ime might have neglected or forgotten to pay. For this pur- 
pole, after (p) the lord's heriot or beſt good was taken out, 

de ſecond beſt chattel was reſerved to the church as a mor- 
wary : © fi decedens plura habuerit animalia, optimo cui de 
jure fuerit debitum reſervato, ecclęſiæ ſue ſine dols, fraudo, 
& ſeu contradictione qualibet, pro recompenſatione ſubſtractioni⸗ 
8 decimarum perſonalium, necnon et oblationum, ſecundum me- 
i Jus animal reſervetur, paſt obitum, pro ſalute anime ſux 


nortuary is called ſonl-ſcot (raplyceat) or /ymbolum anime. 

W And, in purſuance of the ſame principle, by the laws of 
Venice, where no perſonal tithes have been paid during the 
1 life of the party, they are paid at his death out of his mer- 
bdandize, jewels, and other moveables (s). S0 alſo, by a 
milar policy, in France, every man that died without be- 


ed dying without confeſſion, was formerly deprived of 
WT chriſtian burial : or, if he died inteſtate, the relations of the 
ceaſed, jointly with the ' biſhop, named proper arbitrators 


ale he had made a will. But the parliament, in 1409, 
rdreſſed this grievance (t). 


b church along with the corpſe when it came to be buried; 
ad thence (u) it is ſometimes called a | corſe-preſent : a term, 
Vol. II. DT which 


(p) Co. Litt. 185. (q) Provinc. l. 1. tit, 3. (r) c. 13. (s) 
pres ad Decretal. I. 3. t. 20. c. 32. (t) Sp. L. b. 28. c. 
(u) Selden. hiſt. of tithes. c. 10. 


apiation and amends to the clergy for the perſonal tithes, * 


«(q).” And therefore in the laws of king Canute (r) this 


queathing a part of his eſtate to the church, which was 
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o determine what he ought to have given to the church, in 


IT was antiently uſual in this kingdom to bring the mortuary 
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which beſpeaks it to have been once a voluntary donation ; 
However in Bracton's time, ſo early as Henry III, we find i ; 
rivetted into an eſtabliſhed cuſtom: inſomuch that the bequegM 
of heriots and mortuaries were held to beneceſlary ingredientM 
in every teſtament of chattels. ** Imprimis autem debet qui; 
& bet, qui teſtamentum fecerit, dominum ſuum de meliori „ 


te quam habuerit recognoſcere ; et poſtea ecclefiam de nia ne. 4 
&« liori:”* the lord muſt have the beſt good left him as an 
heriot; and the church the ſecond beſt as a mortuary. Bui : A. 
yet this cuſtom was different in different places: in quibyM 
e dam locis habet eccleſia melius animal de  conſuetudine; 1 3 
ce quibuſdam ſecundum, vel tertium melius; et in quibuſdan 3 
« nibil: et ideo confiderando oft conſuetida hici (w). Thigh 0 
cuſtom ſtill varies in different places, not only as to the mortu$ * 
ary to be paid, but the perſon to whom it is payable. In 5 4 
Wales, a mortuary or corſe-preſent was due upon the death of 1 
every clergyman to the biſhop of the dioceſe; till aboliſhed | 
upon a recompenſ given to the biſhop, by the ſtatute 12 Ann g A 
ſt. 2.c. 6. And in the archdeaconry of Cheſter a cuſtom alſq "M 
prevailed, that the biſhop, who is alſo archdeacon, ſhould have Wn 
at the death of every. clergyman dying therein, his beſt horſ}| ep 
or mare, bridle, ſaddle, and ſpurs, his beſt gown or cloak, hat is 
upper garment under his gown, and tippet, and alſo his bei And 
lignet or ring (x). But by ſtatute 28 Geo. II. c. 6. this mor- 
tuary is directed to ceaſe, and the act has ſettled upon the bi- 3. 
ſhop an equivalent in' its room. The king's claim to many ont. 
goods, on the death of all prelates in, England, ſeems; to be off eh 
the ſame nature; though fir Edward Coke (y) apprehends, te! 
that this is a duty due upon death and not a mortuary : a diſ. nal 
tinction which ſeems to be without a difference. For not only th: 
the king's eccleſiaſtical character, as ſupreme ordinary, 7 he ir 
alſo the ſpecies of the goods claimed, which bear ſo neer Haken 
reſemblance to thoſe in the , archdeaconry of Chęſter, which imer. 
was an acknowleged mortuary, puts the matter out of diſpute. MF... ; 
The king, according to the record vouched by fr Edward 400 
bee is entitled to fix things ; - the e s beſt horſe or pal- but d 


5 5 HCY of f 


6) Bracton. J. 2. c. 26. Flet. I 2. c 57- &) rv, Gar. n 
(y) 2 uit. 491. J 


BY 
3 


Ch. 28. | of T H IN G 8. 427 
fey, with his furniture : his cloak, or gown, and tippet : his 
wp, and cover: his baſon, and ewer: his gold ring: and, 

ly, his uta canum, his mew or kennel of hounds ; as was 

WJ nentioned in the preceding chapter (2). | 


Ta1s variety of cuſtoms, with regard to mortuaries, giving 
S frequently a handle to exactions on the one fide, and frauds or 
WY cpenfive litigations on the other; it was thought proper by 
tte 21 Hen. VIII. c. 6. to reduce them to ſome kind of 
ertainty. For this purpoſe it is enacted, that all mortuaries, 
corſe- preſents to parſons of any pariſh, ſhall be taken in 
te following manner; unleſs where by cuſtom leſs or none 
tall is due: ix. for every perſon who does not leave goods to 
he value of ten marks, nothing: for every perſon who leaves 
wods to the value of ten marks, and under thirty pounds, 
v. 44. if above thirty pounds, and under forty pounds, 65. 
ut. if above forty pounds, of what value ſoever they may be, 
55. and no more. And no mortuary ſhall throughout the 
ingdom be paid for the death of any feme- covert; nor for 
May child; nor for any one of full age, that is not a houſe- 
reeper; nor for any wayfaring man; but ſuch wayfaring man's 

Wnortuary ſhall be paid in the pariſh to which he belongs. 
aud upon this ſtatute ſtands the law of mortuaries to this day. 


. Hein-LooMs are ſuch goods and perſonal chattels, as, 
ontrary to the nature of chattels, ſhall go by ſpecial cuſtom to 
Wie heir along with the inheritance, and not to the executor of 
te laſt proprietor. The termination, loom, is of Saxon ori- 
nal; in which language it ſignifies a limb or member (a); 
bthat an heir loom 1s nothing elſe, hut a limb or member of 
lie inheritance. They are generally ſuch things as cannot be 
aken away without damaging or diſmembering the freehold ; 
herwiſe the general rule is, that no chattel intereſt whatſo- 
ger ſnall go to the heir, notwithſtanding it be expreſsly limit- 
1to a man and his heirs, but ſhall veſt in the executor (b). 
but deer in a real authorized park, fiſhes in a pond, doves in 

N T a » a dove- 


al 
21 


37 5 (2) pag. 413. (a) Spel m. G. 277. (b) Co. Litt. 368. 


* 
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a dove-houſe, c. though i in themſelves perſonal chattels, yet 
they are ſo annexed to and ſo neceſſary to the well-being of thi 1 
inheritance, that they ſhall accompany the land wherever if 
_ veſts, by either deſcent or purchaſe (c). For this reaſon alſe . 
I apprehend it is, that the antient jewels of the crown are held Z 
to be heir-looms (d): for they are neceſſary to maintain th 
ſtate, and ſupport the dignity, of the ſovereign for the tin 
being. Charters likewiſe, and deeds, court-rolls, and othe 
evidences of the land, together with the cheſts in which the £ 
are contained, ſhall paſs together with the land to the heir, ir f 
the nature of heir- looms, and ſhall not go to the executor 1 9 
By ſpecial cuſtom alſo, in ſome places, carriages, utenſils, and 
other houſehold implements may be heir-looms (f); but wel! | 
cuſtom mult be ſtrictly proved. On the other hand, by almoſ N 
general cuſtom, whatever is ſtrongly affixed to the freeholdoff 


inheritance, and cannot be ſevered from thence without vio# 1 
lence or damage, quod ab ædibus non facile revellitur wy 

is become a member of the inheritance, and ſhall eee | 
paſs to the heir; as chimney-pieces, pumps, old fixed or doo Wn 
mant tables, hes: and the like (h). A very ſimilar notioſ out 
to which prevails in the duchy of Brabant; where they ran Wor 
certain things moveable among thoſe of the immoveable kind 2 1 * 
calling them, by a very peculiar appellation, prædia volantiſ Ys t! 
or volatile eſtates : ſuch as beds, tables, and other heavy implꝶ ber 
ments of furniture, which (as an author of their own obſerveſ ee 
« digmtatem iſtam nocta ſunt, ut wills, ſylvis, et d e 
« aliiſque prædiis, comparentur; quod ſolidiora mobilia 17 1 *, 


&« edibus ex deſtinatione patris familias coherere wvideantul 
« et pro parte 3 ædium ſtimentur (i). 


1 * 

OTHER perſonal chattels there are, which alſo deſcend 
the heir in the nature of heir-looms, as a monument or tom 
ſtone in a church, or the coat-armor of his anceſtor there hu 4 


le) Co. Litt. 8. (4) Ibid. 18, (e) Bro. Abr. tit chte 
18. (f) Co. Litt. 18. 18s. (g) Spelm. Glef. 277. UV 
12 Mod, 520. (1 0 Stockmans de jure dewolutionts, c. 3. f. 7 
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p, with the pennons and other enſigns of honor, ſuited to his 
degree. In this caſe, albeit the freehold of the church is in 
he parſon, and theſe are annexed to that freehold, yet cannot 
he parſon or any other take them away or deface them, but 
z liable to an action from the heir (k). Pews in the church 
re ſomewhat of the ſame nature, which may deſcend by cuſ- 
vm immemorial (without any eccleſiaſtical concurrence) from 
he anceſtor to the heir (1). But though the heir has a pro- 
xrty in the monuments and eſcutcheons of his anceſtors, yet 
ke has none in their bodies or aſhes; nor can he bring any 
dil action againſt ſuch as indecently at leaſt, if not impiouſly, 
nolate and diſturb their remains, when dead and buried. The 
nrſon indeed, who has the freehold of the ſoil, may bring an ac- 
ton of treſpaſs againſt ſuch as dig and diſturb it : and, if any 
ne in taking up a dead body ſteals the ſhroud or other appa- 
eh it will be felony (m); for the property thereof remains 
In the e or whoever was at the charge of the funeral. 


Bur to return to heir-looms: theſe, though they be mere 
EY cattels, yet cannot be deviſed away from the heir by will; 

of but ſuch a deviſe is void (n), even by a tenant in n 
bor, though the owner might during his life have fold or diſ- 
4 poſed of them, as he might of the timber of the eſtate, ſince, 
s the inheritance was his own, he might mangle or diſmem- 
er it as he pleaſed; yet, they being at his death inſtantly 
eted in the heir, the deviſe (which is ſubſequent, and not to 
Icke effect till after his death) ſhall be poſtponed to the cuſ- 
m, whereby they have already deſcended. _ | | 


CY (k) 12 Rep. 10g. Co. Litt. 18, (1) 3 Inſt, 202. 12 Rep. 
J's. (m) 3 loſt, 110. 13 TIN I Hal. P. C. 513. (a) 
I lo, Litt. 188. 
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N the preſent chapter we ſhall take into conſideration three ate 
other ſrecies of title to goods and chattels. * 
che. 

V. Tan fifth method therefore of gaining a property in tat 
chattels, either perſonal or real, is by Jucceſcion: which is, in fa! 
ſtrictneſs of law, only applicable to corporations aggregate office 
many, as dean and chapter, mayor and commonalty, maſterand oF 
fellows, and the like; in which one ſet of men may, by ſuc- Iten 
ceeding another ſet, acquire a property in all the goods, movea-Wlh the 
bles, and other chattels of the corporation. The true reaſon n; 


whereof is, becauſe in judgment of law a corporation never} 
dies; and therefore the predeceſſors, wha lived a century ago, 
and their ſucceſſors now in being, are one and the ſame body 
corporate (a). Which identity is a property ſo inherent in the 
nature of a body politic, that, even when it is meant to give 
any thing to be taken in ſucceſſion by ſuch a body, that ſucceſ4 
ſion need not be expreſſed; but the law will of itſelf imply it. 
So that a gift to ſuch a corporation, either of lands or of chat- 
tels, without naming their ſucceſſors, veſts an abſolute pro- 
perty in them ſo long as the corporation ſubſiſts (b). Andy 


thus a leaſe for years, an obligation, a jewel, a flock of my 
of 


(a) 4 Rep. 6;. (b) Bro. Abr. f. e/tates, 90. Cro. Eliz 464.8 
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other chattel intereſt, will veſt in the ſucceſſors, by ſucceſ- 
fon, as well as in the identical W to mgm. it was 
viginally given. ) 

BuT, with regard to ſole corporations, a conſiderable diſ- 
inction muſt be made. For if ſuch ſole corporation be the re- 
Ml jcſentative of a number of perſons; as the maſter of an hoſ- 
ol cial, who is a corporation for the benefit of the poor brethren; 
m abbot, or prior, by the old law before the reformation, 
o repreſented the whole convent; or the dean of ſome an- 


| tent cathedral, , who ſtands in the place of, and repreſcnts | 


n his corporate capacity, the chapter; ſuch ſole corporations 
$ theſe have in this reſpect the ſame powers, as corporations 
ggregate have, to take perſonal property or chattels in ſuc- 
fon, And therefore a bond to ſuch a maſter, abbot, or 
tan, and his ſucceſſors, is good in law; and the ſucceſſor 
hall have the. advantage of it, for the benefit of the aggre- 


Whereas in the caſe of ſole corporations, which repreſent no 
thers but themſelves, as biſhops, parſons, and the like, no 
tattel intereſt can regularly go in ſucceſſion : and therefore, 
fa leaſe for years be made to the biſhop of Oxford and his 


ot his ſucceſſors, ſhall have it (dy). For the word ſueceſſors, 


bthe word hezrs iA his natural: and as ſuch a leaſe for years, 
tmade to John and his heirs, would not veſt in his heirs, but 
ls executors ; ſo, if it be made to John biſhop of Oxford 
ad his ſucceſſors, who are the heirs of his body politic, it ſhall 
lll veſt in his executors and not in ſuch his ſucceſſors. The 
maſon of this is obvious: for, beſides that the law looks 
hon goods and chattels as of too low and periſhable a na- 


juvalent to heirs ; it would alſo follow, that if any fuch 
tte] intereſt (granted to a ſole corporation and his ſucceſ- 
its) were allowed to deſcend to ſuch ſucceſſor, the property 
terof muſt be in abeyance from the death of the preſent owner 
3 < until 


le) Dyer. 48. Cro. Eliz. 464. (d) Co. Litt. 46 


gate ſociety, of which he is in law the repreſentative (c). 


ucceſſors, in ſuch caſe his executors or adminiſtrators, and 


men applied to a perſon in his politic capacity, is equivalent 


re to be limited either to heirs, or ſuch ſucceſſors as are 
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until the ſucceſſor be appointed: and this is contrary to thi 
nature of a chattel intereſt, which can never be in abeyznci 
or without an owner (e); but a man's right therein, whelh 
once ſuſpended, is gone for ever. This is not the caſein cors 
porations aggregate, where the right is never in ſuſpence; no ; 
in the other ſole corporations before-mentioned, who are ral : 
ther to be conſidered as heads of an aggregate body, wall : 


ſubſiſting merely in their own right; the chattel intereſt there N | 
fore, in ſuch a caſe, is really and ſubſtantially veſted in tha | 
hoſpital, convent, chapter, or other aggregate body; though 
the head is the viſible perſon in whoſe name every act is ca 4 
ried on, and in whom every intereſt is therefore ſaid (in poinſ t 
of form) to veſt. But the general rule, with regard 8 ht 
corporations merely ſole, is this, that no chattel can go 1 ar 
be acquired by right of ſucceſſion (f). of 
ne 


Ver to this rule there are two exceptions, One in te it 
caſe of the king, in whom a chattel may veſt by a grant of i 
formerly made to a preceding king and his ſucceſſors (g). Tie 
other exception is, where, by a particular cuſtom, ſome part 
cular corporations ſole have acquired a power of taking park 
cular chattel intereſts in ſucceſſion. And this cuſtom, bein 
againſt the general tenor of the common law, muſt be {tric 
interpreted, and not extended to any other chattel intereſ 
than ſuch immemorial uſage will ſtrictly warrant. Thus th a 
chamberlain of London, who is a corporation ſole, may 
the cuſtom of London take bonds and recognizances to him 
and his ſucceſſors, for the benefit of the orphans” fund (hl 


Fo 

but it will not follow from thence, that he has a capacity r 
take a leaſe for years to himſelf and his ſucceſſors for the (al 

urpoſe; for the cuſtom extends not to that: nor that he m T 

take a bond to himſelf and his ſucceſſors, for any other pups o 2cqu 

than the benefit of the orphans* fund; for that alſo is 1 ug t 


warranted by the cuſtom, Wherefore, upon the whole, fl 
may cloſe this head with laying down this general rule; tw 
_ right of ſucceſſion to chattels is univerſally inherf n 


(e) Brownl. 132. (£)-Co. Lite: tte) ni h 
(h) 4 Rep. 65. Cro. Eliz, 682, | 


| 
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by the common law in all aggregate corporations, in the king, 
and in ſuch ſingle corporations as repreſent a number of per- 
ſons ; and may, by ſpecial cuſtom, ' belong to certain other 


ſole corporations for ſome particular purpoſes: although, ge> 5 


nerally, in gd ae. ee no P right can exiſt. 


VI. A six rRH method of 0 property in goods and 
chattels is by marriage ; whereby thoſe chattels, which be- 
longed formerly to the wife, are by act of law veſted in the 
huſband, with the ſame degree of property, and with the ſame 
powers, as the wife, when ſole, had over them. | 


a THis depends 3 on the notion of an unity of perſon 
between the huſband and the wife; it being held that they 


of the woman is ſuſpended during the coverture, or entirely 
merged and incorporated in that of the huſband. And hence 
t follows, that whatever perſonal property belonged to the 
wife, before marriage, 1s by marriage abſolutely veſted in the 
huſband. In a real eſtate, he only gains a title to the rents 
and profits during coverture : for that, depending upon feodal 
principles, remains entire to the wife after the death of her 
huſband, or to her heirs, if ſhe dies before him; unleſs by 
the birth of a child, he becomes tenant for life by the curteſy. 


in the huſband, to be diſpoſed of at his pleaſure, if he chuſes 
' WY to take poſſeſſion of them: for, unleſs he reduces them to poſ- 
Vo fon, by exerciſing ſome act of ownerſtup upon them, no 
JUN property veſts in him, but they ſhall remain to the wife, or 
7 s her repreſentatives, after the coverture is determined. 
a 


THERE is therefore a very conſiderable difference in the 
xquiſition of this ſpecies of property by the huſband, accord- 
ng to the ſubje&t matter; viz. whether it be a chattel real, 

1 3 or 


(i) See book I. c. 13. 


2 „% !::·᷑ĩ «„ 


— 


re one perſon in law (i), ſo that the very being and exiſtence 


But, in chattel intereſts, the ſole and abſolute property veſts 
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but, if he dies without ſeiſing it, his executors are not now at 


— 
— 
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or a chattel perſonal; and, of chattels perſonal, whether it h 
be in poſſeſſion, or in action only. A. chattel real veſts in the tio 
huſband, not abſolutely, but ſub modo. As, in caſe of a leaſe be 
for years; the huſband ſhall receive all the rents and profit, the 


of it, and may, if he pleaſes, ſell, ſurrender, or diſpoſe of it Wl for 


during the coverture (k): if he be outlawed or attainted, it pol 
ſhall be forfeited to the king (I): it is liable to execution for il of 


his debts (m): and, if he ſurvives his wife, it is to all intents i wr 


and purpoſes his own (n). Yet if he has made no diſpoſition Wl tic 
thereof in his lifetime, and dies before his wife, he cannot i the 
diſpoſe of it by will (o): for, the huſband having made no of 
alteration in the property during his life, it never was tranſ- WI cv 
ferred from the wife; but after his death the ſhall remain in ure 


ber antient poſſeſſion, and it ſhall not go to his executors, vas 


So it is alſo of chattels perſonal (or choſzs) in action; as debts an 
upon bond, contracts, and the like: theſe the huſband may ire 
have if he pleaſes; that is, if he reduces them into poſſeſſion an 
by receiving or recovering them at law. And, upon ſuch re- bee 
ceipt or recovery, they are abſolutely and entirely his own; co 
and ſhall go to his executors or adminiſtrators, or as he ſhallMur 
bequeath them by will, and ſhall not reveſt in the wife. But, 
if he dies before he has recovered or reduced them into poſ- 2 
ſeſſion, ſo that at his death they ſtill continue choſes in action, 3 
they ſhall ſurvive to the wife ; for the huſband never exerted | 
the power he had of obtaining an excluſive property in 
them (p). And ſo, if an eſtray comes into the wife's fran. 
chiſe, and the huſband ſeiſes it, it is abſolutely his property 


liberty to ſeiſe it, but the wife or her heirs (q) ; for the huſh 
band never exerted the right he had, which right determined 
with the coverture. Thus in both theſe ſpecies of property t 3 
law is the ſame, in caſe the wife ſurvives the huſband; but 
in caſe the huſband ſurvives the wife, the law is very different way 
with reſpe& to chattels real and choſes in action: for he ſhall ay 

| 5 hav 


(k) Co. Litt. 46. (i] Plowd. 263. (m) Co. Litt, 350 
(n) Vid. 300. (0) Poph. 5, Co. Litt. 351, (p) Co. Lit 
351. (d) Þvid. | A #4 
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have the chattel real by ſurvivorſhip, but not the choſe in ac- 
tion (1) 3 except in the caſe of arrears of rent, due to the wife 
before her coverture, which in caſe of her death are given to 
the huſband by ſtatute 32 Hen. VIII. c. 37. And the reaſon 


poſſeſſion of the, chattel real during the coverture, by a kind 
of joint-tenancy with his wife: wherefore the law will not 
zreſt it out of his hands, and give it to her repreſentatives ; 
though, in caſe he had died firſt, it would have ſurvived to 
the wife, unleſs he thought proper in his lifetime to alter the 
oſſeſſion. - But a choſe in action ſhalt not ſurvive to him, be- 
cauſe he never was in poſſeſſion: of it at all, during the cover- 
ture; and the only method he had to gain poſſeſſion of it, 
was by ſuing in his wife's right: but as, after her death, he 
annot (as huſband) bring an action in her right, becauſe they 
xe no longer one and the ſame perſon in law, therefore he 
can never (as ſuch) recover the poſſeſſion. But he ſtill will 
e entitled to be her adminiſtrator ; and may, in that capacity, 
rover ſuch things in action as became due to her before or 
ding the coverture. 


raus, „and upon theſe reaſons, ſtands the law between 

Innſband and wife, with regard to chattels real, and choſes in 
| Jo: but, as to chattels perſonal (or choſes) in Pe Mon, 
n chich the wife hath in her own right, as ready money, jew- 
Ab, houſehold goods, and the like, the huſband hath therein 
Ia immediate and abſolute property, devolved to him by the 
4 narriage, not only potentially but in fact, which never can 
3 gain reveſt in che wife or her repreſentative (S). 


Axp, as the * may thus, 5 acquire a pro- 
* xrty in all the perſonal ſubſtance of the wife, ſo in one parti- 
naler inſtance the wife may acquire a property in fome of hex 
udand's goods; which ſhall: remain to her after his death, 
ad thall not go to his executors. Theſe are called her para- 
FE pbernalia; 


(r) 3 Mod. 186. (s) Co. Litt. 351. 


for the general law is this: that the huſband is in abſolute 


* 
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phernalia z which is a term borrowed from the civil law (1) | 
and 1s derived from the Greek language, ſignifying ſomethin 
over and above her dower. Our law uſes it to ſignify thi 
apparel and ornaments of the wife, ſuitable to her rank and 
degree; which ſhe becomes entitled to at the death of bel 

huſband, over and above her jointure or dower, and prefera] x 
bly to all other repreſentatives (u): and the jewels of a peereſsſ 
uſually worn by her, have been held to be paraphernalia (wyj 
Neither can the huſband deviſe by his will ſuch ornaments and 
jewels of his wife; though during his life perhaps he hath 
the power (if unkindly inclined 'to exert it) to ſell them o 
give them away (x). But if ſhe continues in the uſe of then 5 
tillhis death, ſhe ſhall afterwards retain them againſt his exe, 
cutors and adminiſtrators, and all other perſons, except credi 1 
tors where there is a deficiency of aſſets (y). And her ne E 
ceſſary apparel is protected even againſt the claim of credi : 
tors (2). | 


VII. A juDoMENT, in conſequence of ſome ſuit or actioſ 
in a court of juitice, 1s frequently the means of veſting thi 0 
right and property of chattel intereſts in the prevailing par 1 
And here we muſt be careful to diſtinguiſh. between property . 
te right of which is before veſted in the party, and of which ver 
only pofſefion is recovered by ſuit or action; and property, WM pop 
--which. a man before had no determinate title or certain clain mate 

but he gains as well the right as the poſſeſſion by the proce 
and judgment of the law. Of the former ſort are all deb# BY ittac 
and choſes in action; as if a man gives bond for 20/. or agre ton! 
to buy a horſe at a ſtated ſum, or takes up goods of a tradef ; e w 
man upon an implied contract to pay as much as they are req is ov 
ſonably worth; in all theſe caſes the right accrues to the cg Ie in 
ditor, and is completely veſted in him, at the time « L . 
the bond being ſealed, or the contract or agreement made ; but pa 
and the law only gives him a _ remedy” to recover tr is 


ft) F. 23. 3. 9-4. 3 (u) Cro. Car. 343. 1 Roll. Abr. 1 (a) - 
2 2 186. 4 Moor. 213. (X) Noy's Max. c. 49.4 - 
Grahme's Lord Londonderry 24 Nov. 1746, Cane. (Y) 1. Rep 
Vms. 730. 2) Noy's Max. c. 49. + 


— rn nn — ͤ Y rs I LI >> AE RO A DS ceo 


Ch. 29. of THINGS. 477 
poſſeſſion of that right, which already 1 in juſtice belongs to 
him. But there is alſo a ſpecies of property to which a man 
has not any claim or title whatſoever, till after ſuit com- 

renced and judgment obtained in a court of law: where tlie 

BY fcht and the remedy do not follow each other; as in com- 

mon caſes, but accrue at one and the ſame time: and where, 

before judgment had, no man can ſay that he has any abſo- 


2 


ee property, Ari in nnd or in aktion. Of this na- 
© twe are, | 

| SUCH penalties as. are given by particular ſtatutes, to 
* be recovered on an action popular; or, in other words, to be 
BY recovered by him or them that will ſue for the ſame. Such 


1s the penalty of 500 l. which thoſe perſons are by ſeveral 
i&s of parliament made liable to forfeit, that, being in par- 
IJ ticular offices or ſituations in life, neglect to take the oaths. 
so the government; which penalty is given to him or them 
dat will fue for the ſame: Now here it is clear that NO par- 
ticular perſon, A or B, has any right, claim, or demand, 
n or upon this penal ſum, till after action brought (a); for 
he that brings his action, and can bong fide obtain judgment 
firſt, will undoubtedly ſecure a title to it, in excluſion of 
wery body elſe. He obtains an inchoate imperfect degree of 
property, by commencing his ſuit: but it is not conſum- 
nated till judgment; for, if any colluſion appears, he lofes 
the priority he had gained (b). But, otherwiſe, the right fo 
ttaches in the firſt informer, that the king (who before ac- 
ion brought may grant a pardon which ſhall be a bar'to all 
el he world) cannot after ſait'commenced remit any thing but 
ei lis own part of the penalty (c). For by commencing the ſuit 
SY ite informer has made the popular action his own private ac- 
bon; and it is not in the power of the crown, or of any thin 
SF ut parliament, to releaſe the informer's intereſt. This there- 
bre is one inſtance, where a ſuit and judgment at law are nat 
: only 
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| perſon that will ſue for the ſame. They are placed as it wert 


— thn nl Es rr S 
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by ſuit and judgment at law, is that of damages given to | 


cific ſum. It is true, that this is not an acquiſition ſo per J 
fectly original as in the former inſtance: for here the injured 


him, as fix and aſcertain the ola one; they do not give, buff 


tion aſſeſſed, under * head of Foy nee Nen ſuit : 
een at law. 
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only the means of recovering, but alſo of acquiring, property, 
And what is ſaidof this one penalty is equally true of all other 
that are given thus at large to a common informer, ortoan 


in a ſtate, of nature, acceſſible by all the king's ſubjects, bu 

the acquire d right of one of them; open therefore to the fir 
occupant, who declares hisintention to poſſeſs them by bring 
ing his action; and who carries that intention into execy 
tion, by obtaining judgment to recover them. 


2. ANOTHER ſpecies of property, that is acquired and loſſ 


man by a jury, as a compenſation and ſatis faction for ſome in : 
jury ſuſtained ; as for a battery, for impriſonment, for ſlang 
der, or for treſpaſs. Here the plaintiff has no certain demang 
till after verdi& ; but, when the jury has aſſeſſed his damages 
and judgment is given thereupon, whether they amount ti; 
twenty pounds or twenty ſhillings, he inſtantly acquires} 
and the defendant loſes at the ſame time, a right to that ſpes 


party has unqueſtionably a vague and determinate right tg 
ſome damages or other the inſtant he receives the injury 
and the verdict of the jurors, and judgment of the cou t 
thereupon, do not in this caſe ſo properly veſt a nexv title if 


define, the right. But however, thbugh ſtrictly ſpeaking 
the primary right to à ſatisfaction for injuries is given by thi 
law of nature, and the ſuit is only the means of aſcertain 
ing and recovering that ſatisfaction; yet, as the legal prof 
ceedings are the only viſible means of this acquiſition of pray 
perty, we may fairly enough rank ſuch damages, or W : 


2 

3. Hir Hf 
* * FOE. 

Fe 
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3. Hir HER alſo may be referred, upon the ſame principle, 


ay, and reſt entirely in the determination of the court, upon 
n the courts of equity eſpecially, and upon motions in the 
urts of law) whether there ſhall be any coſts at all. Theſe 
s therefore, when given by the court to either party, may 
booked upon as an acquiſition made by the judgment gf 


W. 


U title to coſts and expenſes of ſuit ; which are often arbi- 


ighing all circumſtances, both as to the quantum, and alſo 
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E are now to proceed, according to the order mar 1 


I W ;H 
| [/ out, to the diſcuſſion of two of the remaining me 
| . thods of acquiring a title to property in things perſon B's 
| | which are much connected together, and anſwer in ſoa f 
1 meaſure to the conveyances of real eſtates; being thoſe V fray 
9 gift or grant, and by contract: whereof the former vega! 
Ml property in poſſæ Mon, the latter a property in action. red 
Wl VIII. GiFTs then, orgrants, which are the eighth met d 2 
ill of transferring perſonal property, are thus to be diſtingui d ons 
H from each other, that gifts are always gratuitous, grants W;,.c. 
1 upon ſome conſideration or equivalent: and they may be Mud 
bil vided, with regard to the ſubje&-matter, into giftts or graf gi 

il | of chattels real, and gifts or grants of chattels perſonal. Und er 
ll | the head of gifts or grants of chattels real may be included WF A 
i leaſes for years of land, aſſignments, and ſurrenders of thak le leliv 
ll! leaſes ; and all the other methods of conveying an eſtate Wire; 
1 than freehold, which were conſidered in the twentieth chap ; '# the 
il of the preſent book, and therefore need not be here again | re 8 not 
[ peated : : though theſe very ſeldom carry the outward app*Wi ot ar 
i ance of a gift, however freely beſtowed ; being uſually Wt cre 
11 preſſed to be made in conſideration of ad. or natural WY infan, 
18 fectien, or of five or ten ſhillings nominally paid to the gra crcur 
1 or; and, in caſe of leaſes, always reſerving a rent, thoughi . Fan 
1 but a peppercorn; any of which conſiderations will, in the eim 
of the law, convert the gift, if executed, into a grant: f W contra 

executed, into a contract. A 


(z) P 


/ 


ch. 30. iin itt 


GRANTS or gifts, of chattels perſonal, are the act of tranſ- 
ening the right and the poſſeſſion of them; whereby one man 
enounces, and another man immediately acquires, all title ard 
TY intereſt therein: which may be done either in writing, or by 
word of mouth (a) atteſted by ſufficient evidence, of which the 
klivery of poſſeſſion is the ſtrongeſt and moſt eſſential. But 
is conveyance, when merely voluntary, is ſomewhat ſuſpi- 
5 tous; and is uſually conſtrued to be fraudulent, if creditors or 
chers become ſufferers thereby. And, particularly, by ſtatute 
zHen. VII. c. 4. all deeds of gift of goods, made in truſt to 
be uſe of the donor, ſhall be void; becauſe otherwiſe perſons 

TM night be tempted to commit treaſon or felony, without danger 
(c forfeiture ; and the creditors of the donor might alſo be de- 
tauded of their rights, And by ſtatute 13 Eliz, c. 5. every 
nant or gift of chattels, as well as lands, with intent to defraud 
ceditors or others (b), ſhall be void as againſt ſuch perſons to 
hom ſuch fraud would be prejudicial ; but, as againſt the 
BS crantor himſelf, ſhall ſtand good and effectual; and all per- 
ons partakers in, or privy to, ſuch fraudulent grants, ſhall 
forfeit the whole value of the goods, one moiety to the king, 
ad another motety to the party grieved : and alſo on con- 
BY iction ſhall ſuffer impriſonment for half a year. | 


Au and proper gift or grant is always accompanied with 
ie livery of poſſeſſion, and takes effect immediately: as if A 
es to B 1001. or a flock of ſheep, and puts him in poſſeſſion 
l them directly, it is then a gift executed in the donee ; and it 
EY not in the donor's power to retract it, though he did it with- 
out any conſideration or recompenſe (e): unleſs it be prejudicial 
b creditors ; or the donor were under any legal incapacity, as 
ol nancy, coverture, dureſs, or the like; or if he were drawn in, 
: WF trcumvented, or impoſed upon, by falſe pretences, ebriety, | 
r ſurprize. But if the gift does not take effect, by delivery 
e immediate poſſeſſion, it is then not properly a gift, but a 
| WM contract ; and this a man cannot be COMPS to perform, 
9 but 


(2) Pork. F. 57. (b) See 3 Rep. 82, (e) [eak. tog. 


. 


—— 
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Action is in the nature of a declaration of truſt, and an agree 


but upon good and ſufficient conſideration; as we ſhall ſe 
under our next diviſion. _ | | | | 


IX. A CONTRACT, which uſually conveys an intere 
merely in action, is thus defined: « an agreement, upon ſu 
ficient conſideration, to do or not to do a particular thing,” 
From which definition there ariſe three points to be contem 
plated in all contracts; 1. The agreement: 2. The conſidera 
tion: and 3. The thing to be GONE « or omitted, or the differen = 
ſpecies of contracts. 


Frs ꝶ then it is an agreement, a mutual bargain or conven: 
tion; and therefore there muſt at leaſt be two contracting par Mir 
ties of ſufficient ability to make a contract; as where A conf 
tracts with B to pay him 100. and thereby transfers a property 
in ſuch ſum to B. Which property is however not in poſſe 
ſion, but in action merely, and recoverable by ſuit at law 
wherefore it could not be transferred to another perſon by th et 
ſtri& rules of the antient common law: for no che in ation le] 
could be aſſigned or granted over (d), becauſe it was though nd 
to be a great encouragement to litigiouſneſs, if a man wer ich 
allowed to make over to a ſtranger his right of going to law 
But this nicety is now diſregarded : though, in complianc 
with the antient principle, the form of aſſigning a che i 


ment to permit the aſſignee to make uſe of the name of thai 
aſſignor, in order to recover the poſſeſſion. And therefore +4 
when in common acceptation a debt or bond is ſaid to bb 
aſſigned over, it muſt ſtill be ſued in the original creditor {Ml 

name; the perſon, to whom it is transferred, being rather al 
attorney than an aſſignee. But the king is an exception to thi, | 
general rule ; for he might always either grant or receive 
choſe in action by aſſignment (e): and our courts of equity 
conſidering that in a commercial country almoſt all perſonaſ nav 
property muſt neceſſarily lie in contract, will protect the all 
ſignment of a choſe in action, as much as the law will that of oo Ne 


a choſe in poſſeſſion (f). By ; 
11g 


(4) Co. Litt. 214. (e) Dyer 30. Bro. Abr. tit. mT 
action. 1 & 4. (f) 3 P. Wms. 199. . 


ſh, 30. of THINGS. 443. 


Tx1s contract or agreement may be either expreſs or im- 
ed, Expreſs contracts are where the terms of the agree- 
ent are openly uttered and avowed at the time of the making, 
0 deliver an ox, or ten loads of timber, or to pay a ſtated 
rice for certain goods. Implied are ſuch as reaſon and juſtice 
late, and which therefore the law preſumes that every man 

dertakes to perform. As, if I employ a perſon to do any 

uſneſs for me, or perform any work; the law implies that I 

nertook, or contracted, to pay him as much as his labour 
ferves. If I take up wares from a tradeſman, without any 
geement of price, the law concludes that I contracted to pay 
vir real value. And there is alſo one ſpecies of implied con- 

nts, which runs through and is annexed to all other con- 

nts, conditions, and covenants ; vix. that if I fail in my 
of the agreement, I ſhall pay the other party ſuch damages 
he has ſuſtained by ſuch my negle& or refuſal. In ſhort al- 

of all the rights of perſonal property (when not in actual 

ſeſſion) do in great meaſure depend upon contracts of one 

td or other, or at leaſt might be reduced under ſome of them: 
ich indeed is the method taken by the civil law; it having 
red the greateſt part of the duties and rights, which it 

Wits of, to the head of obligations ex contractu and quaſi ex 

Wrattu (g). 


ACONTRACT may alſo be either executed, as if A agrees to 
unge horſes with B, and they do it immediately; in which 
|: the poſſeſſion and the right are transferred together: or it 
y be executory, as if they agree to change next week; here 
£right only veſts, and their reciprocal property in each 
er's horſe is not in paſſeſſion but in action: for a contract exe- 
id (which differs nothing from a grant) conveys a choſe in 
ſion; a contract executory conveys only a choſe in action. 


L Havix d thus ſhewn the general nature of a contract, we 
W {{condly, to proceed to the conſideration upon which it is 
aded; or the reaſon which moves the party contracting to 

N | enter 


(s) 1»ft. 3 14. 2. 
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enter into the contract. It is an agreement, upon ſuffcis 
« confideration.” The civilians hold, that in all contrag 
either expreſs or implied, there muſt be ſomething given! 
exchange, ſomething that is mutual or reciprocal (h). Th 
thing, which is the price or motive of the contract, we e 
the conſideration: and it muſt be a thing lawful in itſelf, 
elſe the contract is void. A. good conſideration, we have be 
fore ſeen (i), is that of blood or natural affection between ne: 
relations; the ſatisfaction aceruing from which the law eſtee 
an equivalent for whatever benefit may move from one relatic 
to another (j). This conſideration may ſometimes howey 
be ſet aſide, and the contract hecome void, when it tends ini 
conſequences to defraud creditors or other third perſons 
their juſt rights. But a contract for any valuable conſideratio 
as for marriage, for money, for work done, or for other re 
procal contracts, can never be impeached at law; and, if it 
of a ſufficient adequate value, is never ſet aſide in equity: fi 
the perſon contracted with has then given an equivalent in 
compenſe, and is therefore as much an owner, or a credit 


as any other perſon. ary 


green 


THESE valuable conſiderations are divided by the ci e 


lians (k) into four ſpecies. 1. Do, ut des: as when I gi et 
money or goods, on a contract that I ſhall be repaid money & 
goods for them again. Of this kind are all loans of mon" © 
upon bond, or promiſe of repayment ; and all ſales of goo the 
in which there is either an expreſs contract to pay ſo much Per f 
them, or elſe the law implies a contract to pay ſo much as ti d 
are worth. 2. The ſecond ſpecies is, facio, ut facias: Wﬀ'® |: 
when J agree with a man to do his work for him, if he will lible 
mine for me: or if two perſons agree to marry together; pte 
to do any other poſitive acts on both ſides. Or, it may be 


vent 
unde 
| del: 
ver ; 
ſhed, 


d SUP 


forbear on one ſide in conſideration of ſomething done on 
other; as, that in conſideration A, the tenant, will repair 
houſe, B, the landlord, will not ſue him for waſte. Or 


may be for mutual forbearance on both ſides; as — ” | 
: b e | 


(h) Is omnibus contractibus, five nominatis five innominatis, f 
mutatio continetur, Gravin. J. 2. §. 12, (i) pag. 297. 
3 Rep. 83. (k) Ff. 19. 5. 8 
i 0 D. 
ö 
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ration that A will not trade to Liſbon, B will not trade to 
Marſeilles; ſo as to avoid interfering with each other. 3. 
he third ſpecies of conſiderations is facto, ut des: when a 
an agrees to perform any thing for a price, either ſpecifi- 
ly mentioned, or left to the determination of the law to ſet 
mlucon it. And when a ſervant hires himſelf to his maſ- 
tr, for certain wages or an agreed ſum of money: here the 
mant contracts to do his maſter's ſervice, in order to earn 
at ſpecific ſum. Otherwiſe, if he be hired generally; for 


what it ſhall be reaſonably worth. 4. The fourth ſpecies 
dh ut facias; which is the direct counterpart of the other. 
when I agree with a ſervant to give him ſach wages upon 
performing ſuch work: which, we ſee, is nothing elſe but 
i laſt ſpecies inverted ; for ſervus facit, ut herus det, and 
mus dat, ut ſervus faciat. 3 
ACONSIDERATION of ſome ſort or other is ſo abſolutely ne- 
ſary to the forming of a contract, that nudum pactum or 
Tement. to do or pay any thing on one ſide, without any 
mpenſation on the other, is totally void in law; and a man 
not be compelled to perform it (). As if one man promiſes 
give another 1001. here there is nothing contracted for or 
yen on the one fide, and therefore there is nothing binding 
the other. And, however a man may or may not be bound 
perform it, in honor or conſcience, which the municipal 


hal laws will not compel the execution of what he had no 
ible inducement to engage for: and therefore our law has 
bpted (m) the maxim of the civil law (n), that ex nudo 
io non oritur actio. But any degree of reciprocity will 
trent the pact from being nude: nay, even if the thing be 
unded on a prior moral obligation, (as a promiſe to pay a 
debt, though barred by the ſtatute of limitations) it is no 
ger nudum partum. And as this rule was principally eſta- 
liſhed, to avoid the inconvenience that would ariſe from ſet- 


z up mere verbal promiſes, for which no good reaſon * 


l) Dr, & St. d. 2. c. 24. (m) Bro. Abr. tit, dette. 79. Salk. 
j (n) Ced. 2. 3. 10. & 5. 14. 1. 


ten he is under an implied contract to perform this ſervice 


u do not take upon them to decide; certainly thoſe muni- 
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be aſſigned (0), it therefore does not hold in ſome caſes, wiel! 
ſuch promiſe is authentically proved by written document 
For if a man enters into a voluntary bond, or gives a promi 
ſory note, he ſhall not be allowed to aver the want of a con 


deration in order to evade the payment: for every bond fro 
the ſolemnity of the inſtrument (p), and every note from ti 


ſubſcription of the drawer (q), carries with it an internal e : * 


dence of a good conſideration. Courts of juſtice will thei 


fore ſupport them both, as againſt the contractor himſelf; bi 


not to the prejudice of creditors, or ſtrangers to the contra 


Wr are next to conſider, thirdly, the thing agreed to 1 


done or omitted. A contract is an agreement, upon ſul, . 
tc ficient conſideration, 20 do or not to do a particular thing 


The moſt uſual contracts, whereby the right of chattels pq; 


ſonal may be acquired in the laws of England, are, 1. T 


of ſale or exchange. 2. That of bailment. 3. That of bi 
ing and borrowing. 4. That of debt. . 


1. SALE or exchange is a tranſmutation of property from of 
man to another, in conſideration of ſome price or recompenſeſ 
value: for there is no ſale without a recompenſe; there mij 
be guid pro quo (r). If it be a commutation of goods for good 
it is more properly an exchange; but, if it be a transferring 
goods for money, it is called a ſale: which is a method of e 
change introduced for the convenience of mankind, by eſ 
bliſhing an univerſal medium, which may be exchanged for 
ſorts of other property; whereas if goods were only to 


exchanged for goods, by way of barter, it would be difficul WW | 


adjuſt the reſpective values, and the carriage would be into 


rably cumberſome. All civilized nations adopted theref 


very early the uſe of money; for we find Abraham giv 
e four hundred ſhekels of filver, current money with 

« merchant,” for the field of Machpelah (s): though f 
practice of exchanges ſtill ſubſiſts among ſeveral of the ſavaſ 


nations. But, with regard to the laau of ſales and exchang 0 
L the 


(0) Plowd. 308, 30g. (p) Harer. 200. 1 Ch. Rep. 'Þ 
(4) Lord Raym. 760. (r) Noy's Max. e. 42. (% Genif 
23, „ 6. 4 


. Lil 30. 


WHERE the vendor hath in 1 himſelf the property of the 
x ſold, he hath the liberty of diſpoſing of them to whomever 


eaſes, at any time, and in any manner: unleſs judgment 
been obtained againſt him for a debt or damages, and the 
Wi of execution is actually delivered to the ſheriff. For then, 
Wie ſtatute of frauds (s), the ſale ſhall be looked upon as 
idulent and the property of the goods ſhall be bound to 
er the debt, from the time of delivering the writ. For- 
ly it was bound from the fete, or iſſuing, of the writ (t), 


any ſubſequent ſale was fraudulent; but the law was 
n altered in favour of purchaſors, though it ſtill remains 
fame between the parties: and therefore, -if a defendant 


after the awarding and before the delivery of the writ, 


roods are bound by 1 it in the hands of his executors (v). 


WI a man agrees with another for goods at a certain Nes 


may not carry them away before he hath paid for them; 
t is no ſale without payment, unleſs the contrary be ex- 
dy agreed. And therefore, if the vendor ſays, the price 
tbeattis four pounds, and the vendee ſays he will give four 


e, the bargain is ſtruck ; and they neither of them are at 


ty to be off, provided 3 poſſeſſion be tendered by 


uber fide. But if neither the money be paid, nor the 


6 delivered, nor tender made, nor any ſubſequent agree- 
te entered into, it is no contract, and the owner may 

de of the goods as he pleaſes (u). But if any part of the 
is paid down, if it be but a penny, or any portion of the 
delivered by way of earneſt (which the civil law calls 
de and interprets to be emplionis-venditionis contratte 


« argu- 


2 Car. II e. 3. (t) Rep. 171. 1 Mod. 188. (5) 
33. 12 Mod. 5. 7 Mod. gs. (u) Hob. 41. Noy's Max. 
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eis no difference. I ſhall therefore treat of them both under 
= denomination of ſales only; and ſhall confider their force 
W.! cfe&t, in the firſt place whers the vendor bath in himſelf, 

ſecond] y where he hath not, the property of the thing fold. 


it 
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e argumentum (w),“ the property of the goods is abſolute 
bound by it: and the vendee may recover the goods by ago 
as well as the vendor may the price of them (x). And ſul 
regard does the law pay to earneſt as an evidence of a contra 
that, by the ſame ſtatute 29 Car. II. c. 3. no contract for i 
ſale of goods, to the value of 101. or more, ſhall be valid, uni 
the buyer actually receives part of the goods ſold, by ih f 
earneſt on his part ; or unleſs he gives part of the price to ff 
vendor by way of earneſt to bind the bargain, or in part 
payment; or unleſs ſome note in writing be made and {1 d 
by the party, or his agent, who is to be charged with the et N 


tract. And, with regard to goods under the value of 100, " 
contract or agreement for the ſale of them ſhall be valid, | 
leſs the goods are to be delivered within one year, or uni 1 
the contract be made in writing, and ſigned by the party wil q 
is to becharged therewith. Antiently, among all the nort = 
nations, ſhaking of hands was held neceſſary to bind the H 4 
in; a cuſtom which we ſtill retain in many verbal contra 15 

A ſale thus made was called bandſale, ce venditio per nut 6 
e manuum complexionem (y) ;“ till in proceſs of time the (WW... 
word was uſed to ſignify. the price or earneſt, which was E 
ven immediately after the ſhaking of hands, or inſtead then | . 
As ſoon as the bargain is ſtruck, the property of the go 
transferred to the vendee, and that of the price to the ven par 
but the vendee cannot take the goods, untill he tenders the - 
agreed on (2). But if he tenders the money to the vendor, af X 
refuſes it, the vendee may ſeiſe the goods, or have an ag 4 
againſt the vendor for detaining them. And by a regula i m) 
without delivery, the property is ſo abſolutely veſted in theM C P 
dee, that if A ſells a horſe to B for 10/. and B pays him earl { 
or ſigns a note in writing of the bargain ; and afterwards,b@ . I 
the delivery of the horſe or money paid, the horſe dies i . 5 
vendor's cuſtody ; till he is entitled to the money, becaul J ;. 


(W) Inſt. 3. tit. 24. (x) Noy, Ibid. ( y) Stieraho , 
jure Goth. |, 2. c. 5. (2) Hob. 41. ö 
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de contract, the property was in the vendee (a). Thus may 
Vperty in goods be transferred by ſale, WN the vendor 
b ſuch a in himſelf. | 


BUT property may LEG in "ER cake ee ee by fale, 
though the vendor hath none at all in the goods: for ĩt is ex- 
gedient that the buyer, by taking proper precautions, may at 


a 7 ll events be ſecure of his purchaſe ;z otherwiſe all commerce 
between man and man mult ſoon be at an end. And therefore 


| ; be general rule of law is (b), that all ſales and contracts of any 


8 „ hing vendible, in fairs or markets owert, (that is, open) ſhall 
ot only be good between the parties, but alſo be binding on 
al thoſe that have any right or property therein. And for 


his purpoſe, the mirror informs us (c), were tolls eſtabliſhed 
a markets, vis. to teſtify the making of contracts; for every 


d private contract was diſcountenanced by law. Wherefore our _ 


| don anceſtors prohibited the ſale of any thing above the 


4 s nlue of twenty-pence, unleſs in open market, and directed 
rery bargain and ſale to be contracted in the preſence of cre- 
able witneſſes (d). Market overt in the country is only held 


n the ſpecial days, provided for particular towns by charter 
preſcription 3 but in London every day, except Sunday, is 
WI narket day (e). The market place, or ſpot of ground ſet 
WT part by cuſtom for the ſale of particular goods, is alſo in the 


2 country the only market overt (f); but in London every ſhop 


n which goods are expoſed publicly to ſale, is market overt, 


or ſuch things only as the owner profe ſſes to trade in (g). But 


Wi my goods are ſtolen from me, and ſold, out of market overt, 
Iny property is not altered, and I may take them wherever I 
ind them. And it is expreſsly provided by ſtatute x Jac. I. 


ben. that the ſale of any goods wrongfully taken, to any | 
SF 1awnbroker in London or within two miles thereof, ſhall not 


er the property. For this, being uſually a clandeſtine trade, 
Vorl. H. U is 


la) Noy. c. 42. . ($133 laſt. 713. c) C, 1. §. 3. 
= ) LL, E:hel. 10. 12. LC. Ea dg. Wilk. 80. (e) (e) Cro. 
ol jc. 68, 0 Godb. 131. (g) 5 Rep. 83. 12 Mod. 521. 
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is therefore made an exception to the general rule. And,z 
in market overt, if the goods be the property of the 12 
ſuch ſale (though regular in all other reſpects) will in noc 
bind him; though it binds infants, feme coverts, idiots or lu 
natics, and men beyond ſea or in priſon: or if the goods 
ſtolen from a common perſon, and then taken by the King 
officer from the felon, and fold in open market; ſtill, if u 
owner has uſed due diligence in proſecuting the thief to con 
viction, he loſes not his property in the goods (h). So like 
wiſe, if the buyer knoweth the property not to be in the {| 
ler, or there be any other fraud in the tranſaction; if þ 
knoweth the ſeller to be an infant, or feme covert, not uſuall 
trading for herſelf ; if the ſale be not originally and wholl 
made in the fair or market, or not at the uſual hours; t 
owner's property is not bound thereby (i). If a. man buys li 
own goods in a fair or market, the contract of ſale ſhall nd 
bind him ſo as that he ſhall render the price, unleſs the pro 
perty had been previouſly altered by a former ſale (k). And 
notwithſtanding any number of intervening ſales, if the origin: 
vendor, who ſold without having the property, comes agait 
into poſſeſſion of the goods, the original owner may take them 
when found in his hands who was guilty of the firſt breacho 
juſtice (1). By which wiſe regulations the common law h 
ſecured the right of the proprietor in perſonal chattels from in 
being deveſted, ſo far as was conſiſtent with that other nece 
fary policy, that purchaſors, bona fide, in a fair, open, a 
regular manner, ſhould not be afterwards put to difficultic 
by reaſon of the previous knavery of the ſeller. 


BUT there is one ſpecies of perſonal chattels, in which th 
property is not ſo eaſily altered by ſale, without theexpreſs con 
ſent of the owner, and thoſe are horſes; the ſale of which 
even in fairs or markets overt, is void in many inſtances 
where that of other property is valid: becauſe a horſe is Mr 
fleet an animal, that the ſtealers of them may fly far off in Wh, 


ſhort ſpace(m), ang be out of te reach of the moſt induſtrioui 
owner 


: (h) Bacon's uſe of the law. 188. (i) 2 Inf, 713 71 | 
() Perk. Y 93. () 2 Iaſt. 773. (m) bid. 714. | 
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er. All perſons therefore that have . to deal in 
es, and are therefore liable ſometimes to buy ſtolen ones, 
d do well to obſerve, that whatever price they may give, 
w long ſoever they may keep poſſeſſion before it be claim- 
they gain no property in a horſe that has been ſtolen, un-_ 
it be bought in a fair or market overt: nor even then, 
s the directions be purſued that are laid down in the ſta- 
2 P. & M. c. 7. and 31 Eliz. c. 12. By which it is 
ed, that every horſe, ſo to be ſold, ſhall be openly ex- 
d, in the time of ſuch fair or market, for one whole hour 
ther, between ten in the morning and ſunſet, in the open 
public place uſed for ſuch ſales, and notin any private yard 
ble : that the horſe ſhall be brought by both the vendor and 
lee to the toll-gatherer or book-keeper of ſuch fair or 
ket : that toll be paid if any due; and if not, one penny 
je book-keeper, who ſhall enter down the price, colour, 
Imarks, with the names, additions, and abode of the ven- 
ind the vendor; the latter either upon his own knowlege, 
te teſtimony of ſome credible witneſs. And, even if all 
epoints be fully complied with, yet ſuch ſale ſhall not take 
the property of the owner, if within fix months after the 
is ſtolen he puts in his claim before the mayor, or ſome 
ce, of the diſtri in which the horſe ſhall be found; and 
bin forty days after that, proves ſuch his property by the 
hof two witneſſes before ſuch mayor or juſtice; and alſo 
ers to the perſon in poſſeſſion, ſuch price as he boxa fide 
for him in market overt. But in caſe any one of the points 
re- mentioned be omitted, or not obſerved in the ſale, ſuch 
s utterly void; and the owner ſhall not loſe his property, 
t any diſtance of time may ſeiſe or bring an action for his 
t wherever he happens to find him. Wherefore fir Ed- 
| Coke obſerves (n), that, both by the common law and 
two ſtatutes, the property of horſes is ſo well preſerved, 
if the owner be of capacity to underſtand them, and be 
ant and induſtrious to purſue the ſame, it is almoſt im- 
ble that the property of any horſe, either ſtolen or not 

U 2 ſtolen, 


(a] 2 laſt. 719. 
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ſtolen, ſhould be altered by any ſale in market overt by h 
that is malae fidei poſſeſſor. | 


Bx the civil law (o) an implied 8 was annexed 
every ſale, in reſpect to the title of the vendor: and ſo too 
our law, a purchaſor of goods and chattels may have a 
tis faction from the ſeller, if he ſells them as his own, and 
title proves deficient, without any expreſs warranty for 

__ purpoſe (p). But, with regard to the goodneſs of the w 
ſo purchaſed, the vendor is not bound to anſwer ; unleſ 
expreſsly warrants them to be ſound and good (q), or un 
he knew them to be otherwiſe and hath uſed any art to 
guiſe them (r), or unleſs they turn out to be different fl 
what he repreſented to the buyer. 


2. BAILMENT, from the French bailler, to deliver, is a 
livery of goods in truſt, upon a contract expreſſed or impl 
that the truſt ſhall be faithfully executed on the part of WW" 
bailee. As if cloth be delivered, or (in our legal dialect) b 
ed, to a taylor to make a ſuit of cloaths, he has it upon 
implied contract to render it again when made, and that 
workmanly manner (s). If money or goods be delivered 
common carrier, to convey from Oxford to London, 
under a contract in law to pay, or carry, them to the pe 
appointed (t). If a horſe, or other goods, be deliveredt 
inn-keeper or his ſervants, he is bound to keep them fa 
and reſtore them when his gueſt leaves the houſe (u). If a 
takes in a horſe, or other cattle, to graze and depaſture 1 
gyounds, which the law calls ag:/ment, he takes them 1 
an implied contract to return them on demand to the owner 
If a pawnbroker receives plate or jewels as a pledge, or 
rity, for the repayment of money lent thereon at a day cer 
he has them upon an expreſs contract or condition to re 
them, if the pledgor performs his part by redeeming th 
due time (x): for the due execution of which contract, 


(o) Ff 3 (p) Cro. Jac. 474. 1 Roll. Abu: ;; 
(q) F. N. B. 94. (r) 2 Roll. Rep. 5. (s) 1 Verng 
(t) 12 Mod. 482. (u) Cro. Eliz. 622. (w) Crog 


271. (x) Cro. Jac. 245. Velv. 178. 
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ful regulations are made by ſtatute 30 Geo. II. c. 24. And 
if a landlord diſtreins goods for rent, or a pariſh officer for 
les, theſe for a time are only a pledge in the hands of the 
reinors, and they are bound by an implied contract in law 
reſtore them on payment of the debt, duty, and expenſes, 
fore the time of ſale; or, when ſold, to render back the 
zplus. If a friend delivers any thing to his friend to keep 
him, the receiver is bound to reſtore it on demand: and it 
s formerly held that in the mean time he was anſwerable for 
damage or loſs it might ſuſtain, whether by accident or 
kerwiſe (y): unleſs he expreſſſy undertook (z) to keep it only 
th the ſame care as his own goods, and then he ſhould not 
nſwerable for theft or other accidents. But now the law 
ns to be ſettled upon a much more rational footing (a); 
nt ſuch a general bailment will not charge the bailee with 
jr loſs, unleſs it happens by groſs neglect, which is con- 
ied to be an evidence'of fraud ; bat, if the bailee under- 
les ſpecially to keep the goods ſafely and ſecurely, he is 
und to anſwer all perils and damages, that may befal them 
want of the ſame care with which a prudent man would 
p his own (b). 2s — 


ln all theſe inftances there is a ſpecial qualified property 
s ferred from the bailor to the bailee, together with the poſ- 
fon. It is not an abſolute property in the bailee, becauſe 
his contract for reſtitution ; and the bailor hath nothing 
tin him but the right to a choſe in action, grounded upon 
c contract, the poſſeſſion being delivered to the bailee. 
ul, on account of this qualified property of the bailee, he 
xy (as well as the bailor) maintain an action againſt ſuch as 
ure or take away theſe chattels. The taylor, the carrier, 
k innkeeper, the agiſting farmer, the pawnbroker, the 

oY 3 [196 | diſtreinor, 


) Co. Litt. 8g. (2) 4 Rep. 84. (a) Lord Raym. 
„ 12 Mod. 487. (b) By the laws of Sweden, the depc- 
Wy or bailee of goods is not bound to reſtitution, in caſe of ac- 
kat by fire or theft: provided his own goods periſhed in the ſame 
ner: Jura enim noftra,” ſays Stiernhook, “ delum pracſumunt, 
un non pereant,”” (De jure Sueon, I. 2. c 8.) 
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diſtreinor, and the general bailee, may all of them vindic; 
in their own right, this their poſſeſſory intereſt, againk ; 
ſtranger or third perſon (c). For, as ſuch bailee is reſponſ 
to the bailor, if the goods are loſt or damaged by wilful 
fault or groſs negligence, or if he do not deliver up the ch 
tels on lawful demand, it is therefore reaſonable that 
ſhould have a right to recover either the ſpecific goods, 
elſe a ſatisfaction in damages, againſt all other perſons, y 
may have ag or injured them ; that he may wow 
ready to anſwer the call of the bailor. 55 


3. maine and ben are alſo contr aQts by whici 
qualified property may be transferred to the hirer or borrowf 
in which there is only this difference, that hiring is always upo; 
a price, a ſtipend, or additional recompenſe; borrowin ura 
merely gratuitous. But the law in both caſes is the fa ud 
They are both contracts, whereby the poſleii:on and a tr rr 
ſient property is transferred for a particular time or uſe, ¶ le { 
condition and agreement to reſtore the goods fo hired orb 

'rowed, as ſoon as the time is expired or uſe performed; Mud! 
gether with the price or ſtipend (in caſe of hiring) either 
preſſly agreed on by the parties, or left to be implied by] 
according to the value of the ſervice. By this mutual contr$ 
the hirer or borrower gains a temporary property in the thiliſſica] 
hired, accompanied with an implied condition to uſe it wil 
moderation and not abuſe it; and the owner or lender retꝗ ¶ beir 
a reverſionary intereſt in the ſame, and acquires a new tal 
perty in the price or reward. Thus if a man hires or bllg"0c< 
rows a horſe for a month, he has the poſſeſſion and a quali 
property therein during that period ; on the expiration 
which his qualified property determines, and the owner ed 
comes (in caſe of hiring) entitled alſo to the premiuniMſti « 
price, for which the horſe was hired (d). X wules 


THERE is one ſpecies of this price or reward, the nl 
uſual of any, but concerning which many good and learned 


(c) 13 Rep. 69, (d) Yelv. 172. Cro. Jac, 2.36. 
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have in former times very much perplexed themſelves and 
ther people, by raiſing doubts about its legality in. foro con- 
ſientiae. That is, when money is lent on a contract to re- 
zive not only the principal ſum again, but alſo a compenſation 
for the uſe ; which is generally called interęſt by thoſe who 
think it lawfol; and ſury by thoſe who do not ſo. It may not 
he amiſs therefore to enter into a ſhort enquiry, upon what 
ſoting this matter of intereſt or uſury does really ſand. 


Tar enemies to . in nag make no diſtinction be- 
een that and uſury, holding any increaſe of money to be in- 
lefenfibly uſurious. And chis they ground as well on the pro- 
libition of it by the law of Moſes among the Jews, as alſo 
won what is laid down by Ariftotle (e), that money is na- 
wrally barren, and to make it breed money 1s prepoſterous, 
ind a perverſion of the end of its inſtitution, which was only 
v ſerve the purpoſes of exchange, and not of increaſe. Hence 
ie ſchool divines have branded the practice of taking intereſt, 
s being contrary to the divine law both natural and revealed: 
nd the canon law (f) has proſcribed the taking any, the leaſt, 
creaſe for the loan of money as a mortal fin. 


Bur, in anſwer to this, it may be obſerved, that the mo- 
ical precept was clearly a political, and not a moral, pre- 
opt. It only prohibited the Jews from taking uſury from. 
beir brethren the Jews; but in expreſs words permitted them 
WW take it of a ſtranger (g): which proves that the taking of 
oderate uſury, or a reward for the uſe, for ſo the word ſig- 
les, is not alum in ſe, ſince it was allowed where any but 
Wo [raclite was concerned. And as to Ariſtotle's reaſon, de- 
red from the natural. barrenneſs of money, the ſame may 
ſith equal force be alleged of houſes, which never breed 
wuſes; and twenty other things, which nobody doubts it is 
intul to make Profit of, by letting them to hire. And 
„ U4 though 


le) Polit. I. 1. c. 10. (7) Decretal 1, 5. tit. 19. (B)“ Un 
ba ſtranger thou mayelt lend upon utury, but unto thy bro- 
ther thou thalt not lend upon uſury.“ Peut. xxIil. 20. 
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though money was originally uſed only for the purpoſes of ex- 
change, yet | the laws of any ſtatł may be well juſtified in per- 
mitting it to be turned to the purpoſes of profit, if the conve· Wl 
nience of ſociety (the great end for which money was invented) = | 
ſhall require it. And that the allowance of moderate intere(M 
tends greatly to the benefit of thepublic, eſpecially in a trad- 5 
ing country, will appear from that generally On © 
principle, that commerce; cannot ſubſiſt without mutual andi 
extenſive credit. Unleſs money therefore can be borrowed] 
trade cannot be carried on: and if no premium were allowed 
for the hire of money, few perſons would care to lend it; oof 

at leaſt the eaſe of borrowing at a ſhort warning (which is thi 
life of commeree) would be entirely at an end. Thus, in thei 
dark ages of monkiſh ſuperſtition and civil tyranny, when in 
tereſt was laid under total interdict, commerce was alſo at 0 
its loweſt bb, and fell entirely into the hands of the Jews anc 1 
Lombards: but when mens' minds began to be more entargedÞ ny 
when true religion and real liberty revived, commerce grew 
again into credit; and again introduced with itſelf its inſepa 
rable companion, the doctrine of loans upon intereſt. : 


AND, really, conſidered abſtr actedly from this its WY incl] | 
all other conveniencies of life may either be bought or hired ? f 
but money can only be hired, there ſeems no greater impro 1 
priety in taking a recompenſe or price for the hire of this, thanl 
of any other convenience. If I borrow 1801. to employ in . 
beneficial trade, it is equitable that the lender ſhould have Y 
proportion of my gains. To demand an exorbitant price 3 
equally contrary to conſcience, for the loan of a horſe, of 
the loan of a ſum of money : but a reaſonable equivalent fol 
the temporary inconvenience, which the owner may feel bf 4 
the want of it, and for the hatard of his loſing it entirely, 
not more immoral in one caſe than it is in the other. au 2 
indeed the abſolute prohibition of lending upon any, even moi 
derate intereſt, introduces the very inconvenience which + 
ſeems meant to remedy, The neceſſity of individuals will ; 
make horrowing unavoidabſe, Without tome profit low! ; 
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y law, there will be but few lenders: and thoſe principally 
Md men, who will break through the law, and take à profit; 
ad then will endeavour to indemnify themſelves from the 
lnger of the penalty, by making that profit exorbitant. 
mus, while all degrees of profit were diſcountenanced, we 
ind more complaints of uſury, and more flagrant inſtances of 
qpreſſion, than in modern times, when money may be had 
ra low intereſt. A capital diſtinction muſt therefore be 
nade between a moderate and exorbitant profit; to the for- 
ner of which we uſually give the name of intereſt, to the 
er the truly odious appellation of uſury : the former is ne- 
xfſary in every civil ſtate, if it were but to exclude the latter, 
riich ought never to be tolerated in any well- regulated ſocie- 
For, as the whole of this matter is well ſummed up by 
WY Crotius (h), „if the compenſation allowed by law does not 
exceed the proportion of the hazard run, or the want felt, 
aby the loan, its allowance is neither repugnant to the re- 
yealed nor the natural law; but if it exceeds thoſe bounds, 
AJ "it is then oppreſſive uſury; and though the municipal laws 
may give it impunity, they never can make it juſt.“ 


We ſee, that the exorbitance or moderation of intereſt, for 


KJ noney lent, depends upon two circumſtances ; the inconve- 


wence of parting with it for the preſent, and the hazard of 
olng it entirely. The inconvenience to individual lenders 
an never be eſtimated by laws ; the rate therefore of general 
ntereſt muſt depend upon the uſual or general inconvenience.” 


© WH This reſults entirely from the quantity of ſpecie or current 


BY noney in the kingdom: for, the more ſpecie there is circu- 


; f ating in any nation, the greater ſuperfluity there will be, 


exond what is neceſſary to carry on the buſineſs of exchange 
ad the common concerns of life. In every nation or public 
community there is a certain quantity of money thus neceſ- 
ary ; which a perſon well {killed in political arithmetic might 
perhaps calculate as exactly, as a private banker can the de- 
mand for running caſh in his own ſhop : all above this neceſ- 


3 | tary 
(h) de. f. ö. & b. J. 2. c. 12. §. 22. 
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fary quantity may be ſpared of lent, without much inconye 

[ nience- to the reſpective lenders ; and the greater this natio 
nal ſuperfluity is, the more numerous will be the lenders 
and the lower ought the rate of the national intereſt to be: 
but where there is not enough, or barely enough, circulating 
caſh to anſwer the ordinary uſes of the public, intereſt will 
be proportionably high ; for lenders will be but few, as fey 
can ſubmit to the inconvenience of lending. 


So alſo the hazard of an entire loſs has its weight in the re- 
gulation of intereſt ; hence, the better the ſecurity, the lower 
will the intereſt be; the rate of intereſt being generally in af 
compound ratio, formed out of the inconvenience and the 
hazard. And as, if there were no inconvenience, there ſhould 
be no intereſt, but what is equivalent to the hazard; ſo, iff 


there were no hazard, there ought to be no intereſt, ſave on. 


what ariſes from the mere inconvenience of lending. Thus, ed 
if the quantity of ſpecie in a nation be ſuch, that the general «f 
inconvenience of lending for a year is computed to amount be 
to three per cent: a man that has money by him will perhaps . 
lend it upon good perſonal ſecurity at five per cent, allowing be. 
two for the hazard run; he will lend it upon landed ſecurity, foe 
or mortgage, at four per cent, the hazard being proportiona- th 
bly leſs : but he will lend it to the ſtate, on the maintenance ©? 
of which all his property depends, at three per cent; the ha- 66 
zZard being none at all. | | det 
ex) 
Bur ſomet.mes the hazard may be greater, than the rate ti: 
of intereſt allowed by law will compenſate. And this gives thc 
riſe io the practice, 1. Of n or reſpondentia. 2, off boy 
policies of inſurance, me 
ant 
AwD firſt, botiomry (which originally aroſe from permitting to 
the maſter of a ſhip, in a foreign country, to hypothecate the$ 
mip in order to raiie money to refit) is in the nature of a moit- 
gage of a ſhip; when the owner takes up money to enable him 1 
| rc 
to carry on his Voyage, and pledges the keel or bottom of the Bil 8 


ſnip , 


Ch. 30. I 
fp (pars pro toto) as a ſecurity for the repayment. In which 
caſe it is underſtood, that, if the thip be loſt, the lender loſes 
ſo his whole money; but, if it returns in ſafety, then, he 
hall receive back his principal, and alſo the premium or in- 
tereſt agreed upon, however it may exceed the legal rate of 
intereſt, And this is allowed to be a valid contract in all trad- 
ing nations, for the benefit of commerce, and by reaſon of 
the extraordinary hazard run by the lender (i). And in this 
caſe the ſhip. and tackle, if rought home, are anſwerable (as 
well as the perſon of the borrower) for the money lent. But 
if the loan is not upon the, veſſel, but upon the goods and 
merchandize, which muſt neceſſarily be ſold or exchanged in 
the courſe of the voyage, then only the borrower, perſonally, 
is bound to anſwer the contract: who therefore in this cat 
is faid to take up money at, reſpondentia. Theſe terms are 


afo applied to contracts for the repayment of money borrow- 


ed, not on the ſhip and goods only, but on the mere hazard 
of the voyage itſelf ; when a man lends a merchant 10000, to 
be employed in a behefclal trade, with condition to be repaid 
with extraordinary intereſt, in caſe ſuch a voyage be ſafely 
performed (x): which kind of agreement is ſometimes called 
frenus nauticum, and ſometimes v/ſura maritima (I). But, as 

this gave an opening for uſurious and gaming contracts, eſpe- 


cally upon long voy ages, it was enacted- by the ſtatute 19 


Geo. II. c. 37. that all monies lent on bottomry or at reſpon- 
dentia, on veſſels bound to or from the Eaft-Indies, ſhall be 


expreſsly lent only upon the ſhip or upon the merchandize; 


that the lender ſhall have the benefit of ſalvage ; and that, if 
the borrower has not on board effects to the value of the ſum 
borrowed, he ſhall be reſponſible to the ſender for To much of 
the principal as hath not been laid out, with legal intereſt 
and all other char ages, though the ſhip and merchandize be 
totally loft, 


| Fra, eee SzCoNDLY, 
6 Mol. 4 jur. mar. 16d. Mal yne. lex mercat. b. 1. c. 31. 
Cro, Jac, 208. Bynkerſn. guacft. jur. privat. ] 3. c. . (K) 


Sid. 27. ( ) Molloy, ibid. Malyne 5 @ 
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Pacbrnvr, a policy of ROW is a contract between A 
and B, that, upon A's' paying a premium equivalent to the 


hazard run, B will indemnify or inſure him againſt a particu- 


lar event. © This is founded upon one of the ſame principles as 
the doctrine of intereſt upon loans, that of hazard; but not 
that of inconvenience. For if I inſure a ſhip to the Levant, 
and back again, at five per cent; here I calculate the chance 


that ſhe performs her voyage to be twenty | to. one againſt her 


being loft : and, if ſhe be loſt, I loſe 100l. and get . Now 
this is much the fme' as if Flend the mer chant, whoſe whole 


fortunes are embarked in this veſſel, i ol. at the rate of eight | 


per cent. For by a loan I ſhould be immediately out of my 
money, the inconvenience of which we have computed equal 
to three per cent: if therefore I had actually lent im 100l. I 
muſt have added 31. on the ſcore of f inconvenience, to the 5. 


| allowed for the hazard; Which together would have made 30. 


But as, upon an inſurance, I am never out bf my money till the 
loſs actually happens, nothing is therein allowed upon the 

principle of inconvenience, but all upon the principle of hazard. 
Thus too, in a loan, if the chance of repayment depends upon 
the borrower's life, it is frequent (beſides the uſual 1ateof in- 
tereſt) for the borrower to have his life inſured till the time of | 


| repayment; for which he is loaded with an. additional pre- 


mum, ſuited to his age and conſtitution, Thus, if Sempro- 
nius has only an annuity for life and would borrow 100), of 
Titius for a year, the inconvenience and general hazard of 
this loan, we have ſeen, are equivalent to 5l. which is there- 
fore the legal intereſt: but there is alſo a ſpecial hazard in 
this caſe ; for, if Sempronius dies within the year, Titius 
muſt loſe the whole of his 1001. Suppoſe this chance to he 


as one to ten: it will follow that the extraordinary hazard i is. 


worth 10. more; and therefore that the reaſorable rate of 
intereſt in this caſe would be fifteen per cent. But this the law, 
to avoid abuſes, will not permit to be taken: Sempronius 
therefore gives Titius the lender only 8. the legal intereſt; 


but applies to Gaius an inſurer, and gives him the other 100. 
to 


to indemnify Titius againſt the extraordinary IS Andi in 


dis manner may any extra ordinary or particular hazard be. 
WH jrovided againſt, which the eſtabliſhed rate of intereſt will - 


not reach; that Ys calculated by the ſtate to anſwer only 
the ordinary and general hazard, together with the lender's 
inconvenience in parting with his ſpecie for the time. 


THE learning Telating to marine inſurances hath of late 
jears been greatly irnproved by a ſeries of judicial deciſions, 
which have now eftabliſhed the law in ſuch avariety of caſes, 


complete title in a code of commercial juriſprudence, But, 
being founded on equitable principles, which chiefly reſult 
from the ſpecial circumſtances of the caſe, it is not eaſy to re- 
tuce them to any general heads in mere elementary inſtitutes. 
Thus much may however be ſaid;-that, being contracts, the 
ery eſſence of - which conſiſts in Swing the pureſt good 
futh and integrity, they are vacated by any the leaft ſhadow 
f fraud or undue concealment : and, on the other hand, be- 
no much for the benefit and extenſion of trade, by diſtribut- 
ns the loſs or gain among a number of adventurers, they are 
creat! yen couraged and protected both by common law and acts 
of parliament. But, as a practice had obtained of inſuring 
urge ſums without having any property on board, which were 
called inſurances, intereſt or no mntereft ; and alſo of inſuring 
he ſame goods ſeveral times over; both of which were a 
pecies of gaming, without any advantage to commerce, 
ind were denominated wagermg policies: it is therefore en- 


in acted by the ſtatute 19 Geo. II. c. 37. that all inſurances, 
1s. ntereſt or no intereſt, or without farther proof of intereſt 
be tren the policy itſelf, or by way of gaming or wagering, or 
is without benefit 'of falvage to the inſur er, (all which had the 
of Whine pernicious tendency) ſhall be totally null and void, 
„ Necept upon privateers, or ſhips in the Spaniſh and Portugueſe 
us dae, for reaſons ſufficiently obvious; and that no re- aſſur- 
t; ace ſnall be lawful, except the former inſurer ſhall be inſol- 


nt, a bankrupt, or dead; and laſtly that, in the Eaſt- India- 


rade, the n ol money” on mas. or at reſpondentia, ſhall 
4 
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hat (if well and judiciouſly collected) they would form a very . 
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alone have a right to be inſured for the money lent, and the 
borrower ſhall (in caſe of a loſs) recover no more upon any 
inſurance than the ſurplus of his Property, above the value of 


his bottomry or reſpondentia bond. But, to return to the | 
doctrine of common intereſt on loans: n 


Uyon the two orinciples of e and hazard, 
compared together, different nations have at different times 
eſtabliſhed different rates of intereſt, The. Romans at one 
time allowed centefimae, one per cent monthly or tel: per 

cent per annum, to be taken for common loans; but Juſtinian (m) 
reduced it to trientes, or one third of the as or centeſunae ; 
that is, four per cent; but allowed higher intereſt to be taken 
of merchants, ant there the hazard was t (n). 80 + 

dtcoof 


(m) Cad. 4. 32. 26. New! 7335 34 36. 8 A ſhort "and : 
tion of theſe terme, and of the diviſion: oh the Roman at, will be 
uſeful to the ſtudent, not only for underſtanding the civilians, but 4 
alſo the more claflical writers, who perpetually refer q this diſtri- 
bution. Thus Horace, ad Piſenes. 325. ; 


Romani pueri longis rationibus aſſem. 

Diſcunt in partes centum diducere. m_ 

Filius Albini, fi de quincunce remota eſt. Sk 

Uncia, guid ſuperet ? poterat dixiſſe, triens: eu, 

Rem poteris ſervare tuam! redit uncia, quid ft T; 5 
Semis.- 


It is therefore to be oboe that, in calculating the rate of inte L 
reſt, the Romans divided the principal ſum into an hundred parts 
one of which they allowed to be taken monthly; and this, which 
was the higheſt rate of intercſt permitted, they called uſure cen 
tei mæ, amounting yearly to twelve per cent, Now as the as, on 
Roman pound, was commonly uſed to expreſs any integral ſum WM 
and was diviſib'e into twelve parts or nc, therefore theſe twelve 
monthly payments or azci@ wire held to amount annually to onal 
pound, or as »ſurarius ; and ſo the #uſure afſes-were ſynonymou 
to the fur @ centeſime. And all lower rates of intereſt were de 
nominated according to the relation they bore to this centeſimaW 


Ul 
De 
Dea 
Dos 
* 
t 


\ 
081}! 


95 

» Li} 

A * 

uſury, or aſuræ aſſes: for the ſeveral multiples of the wncte, of A 
duovecimal parts of the as, were Known by different names ac 
cord:ng to their different We END CPs ; ſextans, quadrans, tiring" 


quincunz, ſewn, ſeptunæ, bes, dedrans, dextans, deunx, containing 

eſpectively 2, 3, 4, 55 6, 7, 8, 9. 10, 11 ci cf duodecimaYy lac 

24 of an as. (H. 28. 5.50 $. 2. Gravin. arig.. jur. civ. [1.8 
Q& 47.) This being prem ſec, the following table will clearly ex, 

hibit at once the ſut civitiens of. the a7, and the denominations ol 

the rate of uierelt, UsSURAE 


ch. 30. of THINGS. 463 
too Grotius informs us (o), that in Holland the rate of intereſt 
was then eight per cent. in common loans, but twelve to mer- 
chants. Our law eſtabliſhes one ſtandard for all alike, where 
the pledge or ſecurity itſelf is not put in jeopardy ; left, under 
the general pretence of vague and indeterminate hazards, a 
door ſhould be opened to fraud and uſury: leaving ſpecific 
hazards to be provided againſt by ſpecific infurances, or by 
loans upon rreſpondentia, or bottomry. But as to the rate of 
legal intereſt, it has varied and decreaſed for' two hundred 
bears paſt, according as the quantity of ſpecie in the king- 
om has encreaſed by acceſſions of trade, the introduction of 


MY VILE. c. 5. confined intereſt to ten per cent. and ſo did the 
beute 13 Eliz. c. 8. But as, through the encouragements 
0B civen in her reign to commerce, the nation grew more weal- 
ay, ſo under her ſucceſſor the ſtatute 21Jac. I. c. 17. redu- 
„ad it to eight per cent. as did the ſtatute 12 Car. II. c. 14. to 
11 ix: and laſtly by the ſtatute 12 Ann. ſt. 2. 16. it was brought 


down to five per cent. yearly, which is now the extremity of 
egal intereſt that can be taken. But yet, if a contract, which 
carries intereſt, be made in a foreign country, our courts 
will direct the payment of intereſt according to the law of that 
country in which the contract was made (p). Thus Iriſh, 


| American, 
te Usu RAE. ParTEs AssIS. PER ANNUM. 
g e, ve centeſimae — integer — 12 per cen. 
ech - ; 
„ OE: Eo 


Dextances, del decunces— 


on 2 9 10 — 
5 77. — — 7 | : 
dex bent es 8 — — — > — — 6 
_ 5 duncunces — — — 14 — | — — 5 ; 
? ac : Trient 5575 — —— — — 5 — — — — : 4 
ö 4 | 2 | 
ien! uadrantes— — — — 7 — — — 3 
ning lextance. — — nM = —— — 2 
27 | 
y EX 0%) de jur. b, & p. 2. 12. 22. (e) i Equ. Cal. abr. 289. 1 
ns 0 V ms. 395. 


paper credit, and other circumſtances. The ſtatute 37 Hen. 


' 
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American, Turkiſh, and Indian (intereſt, have been allowed 
in our courts, to the amount of even twelve per cent. For 


the moderation or exorbitance of intereſt depends upon local 


circumſtances; and the refuſal to enforce ſuch contracts 
* 2 a ſtop to all foreign trade. 


5 The laſt general lacked of contracts, whichT have to 
mention, is that of debt; whereby a choſe in action, or right 
to a certain ſum of money, is mutually acquired and loſt (q). 


This may be the counterpart of, and ariſe from, any of the | 
other ſpecies of contracts. As, in caſe of a ſale, where the 
price is not paid in ready money, the yendee becomes indebted 


to the vendor for the ſum agreed on ; and the vendor has a 
property in this price, as a choſe in e by means of this 
contract of debt. In bailment, if the bailee loſes or detains a 


ſum of money bailed to him for any ſpecial purpoſe, he be- 


comes indebted to the bailor in the ſame numerical ſum, upon 
his implied contract, that he ſhall execute the truſt repoſed 
in him, or repay the money to the bailor. Upon hiring or 
borrowing, the hirer or borrower, at the ſame time that he 


acquires a property in the thing lent, may alſo become indebted 


to the lender upon his contract to reſtore the money borrow- 

ed, to pay the price or premium of the loan, the hire of the 
horſe, or the like. Any contract in ſhort whereby a deter- 
minate ſum of money becomes due to any perſon, and is not 
paid, but remains in action merely, is a contract of debt. And 
taken in this light, it comprehends a great variety of acquil 

tion; being uſually divided into debts of record, debts by ſpe 
cial, and debts by /imple contract. 


A DEBT of record is a ſum of money, which appears to be 
due by the evidence of a court of record. Thus, when an 
ſpecific ſum is adjudged to be due from the defendant 
to the plamtiff, on an action or fuit at law; this is 
contract of the higheſt. nature, being eſtabliſhed by thi 
ſentence of a court of judicature. Recognizances alſo are 
ſum of money, recognized or acknowleged to be due to th 
crow 


(g) F. N. B. 119. 


(h. 3. A Turns." 4% 


gon or a ſubject, in the preſence of ſome court or magiſtrate 


vith a condition that ſuch acknowlegement ſhall be void upon 


he appearance of the party, his good behaviour, or the like: 
and theſe, together with ſtatutes merchant and ſtatutes ſtaple, 
5c. if forfeited by non- performance of the condition, are alſo 
anked among this firſt and principal claſs of debts, viz; debts 
f record 5 ſince the contract, on which they are founded, is 
vitneſſed by tne eker aud ul A e i vir. op matter of 
ecord. COL * DIST. 121 | t 
Dz:BTs by ſpecialty, or ſpecial contract, are Ten yn 
ſum of money becomes, or is acknowleged to he, due by.deed 
inſtrument under ſeal. Such as hy deen of covenant, by 
ted of ſale, by leaſe reſerving rent, or by bond or obligation: 
which laſt we took occaſion to explain in the twentieth chap- 
er of the preſent book; and then ſhewed that ĩt ĩs an acknow-. 
egement or creation of a debt from the obligor to the obligee, 
inteſs the obligor performs a condition thereunto uſually an- 
nexed, as the payment of rent or money borrowed, the obſer- 
rance of a covenant, and the like: on failure of which the 
bond becomes forfeited and the debt becomes due in law. 


Theſe are looked upon as the next claſs of debts after thoſe - 


of eat her», enen by pool pany men ſeal. | 


'DemT's by ample: — are ſuch, where Scot upon 
which the: obligation ariſes is neither aſcertained by matter 
of record, nor yet by deed or ſpecial inſtrument, but by mere 
ora] evidence, the moſt ſimple of any; or by notes unſealed, 
which are capable of a-more eaſy proof, and (therefore only) 
better, than a verbal, promiſe. It is eaſy to ſee into what a 
raſt variety of obligations this laſt claſs may be branched out, 
through the numerous contracts for money, which are not 


only expreſſed by the parties, but virtually implied in law. 


dome of theſe we have already occaſionly hinted at; ant the 
reſt, to avoid repetition, muſt be referred to thoſe particular 
heads in the third book of theſe commentaries, where the breach 
1 ſuch contracts my be e I 1 wii obſerve at 
n 
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preſent, that by the ſtatute 29 Car. IT. c. 3. no executor or 
- adminiſtrator ſhall be charged upon any ſpecial promiſe to an. 
ſwer damages out of his own eſtate, and no perſon ſhall be 
charged upon any promiſe to anſwer for the debt or default 
of another, or upon any agreement in conſideration of mar- 
riage, or upon any contract or ſale of any real eſtate, or upon | 
any agreement that is not to be performed within one year 
from the making ; unleſs the agreement or ſome-memoran- | 
dum thereof be in writing, and ſigned by the party himſelf or 
by his authority. | os 


BUT there is one ſpecies of debts upon ſimple contraQ 
which, being a tranſaction now introduced into all ſorts of | 
civil life, under the name of paper credit, deſerves a more | 

particular regard, Theſe are debts by bills of exchange, and 
promiſſory notes. | : "682 1] 


A BILL of exchange is a ſecurity, originally invented among | 
merchants m different countries, for the more eaſy remittance | 
of money from the one to the other, which has fince ſpread | 

itſelf into almoſt all pecuniary tranſactions. It is an open 
letter of requeſt from one man to another, deſiring him to pay 
a ſum named therein to-a third perſon on his account; by 
which means a man at the moſt diſtant part of the world may 
have money remitted to him from any trading country. If 
A lives in Jamaica, and owes B who lives in England 10001. 
now if C be going from England to Jamaica, he may pay B 
this 10001. and take a bill of exchange drawn by B in England : 
upon A in Jamaica, and receive it when he comes thither. | 
Thus does B receive his debt, at any diſtance of place, by 
transferring it to C; who carries over his money in paper 
credit, without danger of robbery or loſs. © This method is 
ſaid to have been brought into general uſe by the Jews and 
Lombards, when baniſhed' for their uſury and other vices; | 
in order the more eaſily to draw their effects out of France 
and England, into thoſe countries in which they had choſen a 
to reſide. But the invention of it was a little earlier: for the | 


Jews were baniſhed out of Guienne in 1287, and out. of 5 
| England b 
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England in 1290 (r); and in 1236 the uſe of paper credit was 
introduced into the Mogul empire in China (s). In common 
ſpeech ſuch a bill is frequently called a draught, but a bill of 
exchange is the more legal as well as mercantile expreſſion. 
The perſon however, who writes this letter, is called in law 
the drawer, and he to whom it is written the drawee; and 
the third perſon, or negotiator, to whom it is payable (whether 
ſpecially named, or the bearer generally) is called the payee. 


THESE bills are either foreign, or inland: foreign, when 
drawn by a merchant reſiding abroad upon his correſpondent 
in England, or vice verſa; and inl and, when both the drawer 
and the drawee reſide within the kingdom. Formerly fo- 
reign bills of exchange were much more regarded in the eye 
of the law than inland ones, as being thought of more public 
concern in the advancement of trade and commerce. But 
now by two ſtatutes, the one 9 & 10 W. III. c. 17. the other 
3 & 4 Ann. c. 9. inland bills of exchange are put upon the 
ſame footing as foreign ones; what was the law and cuſtom 
of merchants with regard to the one, and taken notice of 
merely as ſuch (t), being by thoſe ſtatutes expreſſly enatted 
with regard to the other. So that there is now in law no 
manner of difference between them, DEE 


PROMISSORY notes, or notes of hand, area plain and direct 
engagement in writing, to pay a ſum ſpecified at the time 
therein limited to a perſon therein named, or ſometimes to 
his order, or often to the bearer at large. Theſe alſo by the 
ſame ſtatute 3 & 4 Ann. c. 9. are made aſſignable and One” 
able in ike manner as bills of W | 


1 


THE payee, we may obſerve; either of a bill of exchange 
or promiſſory note, has clearly a property veſted in him (not 
indeed in poſſeſſion but in action) by the 'expreſs contract of 
the drawer in the caſe of a promiſſory note, and, in the caſe 
of a bill of exchange, by his implied contract; wiz. that, 

provided 


(r) 2 Carte. 203. 206. (s) Mod. Un. Hiſt. iv. 499. 
(t) { Roll, Abr, 6. n ef 


468 : m. Reus Boos 11, 
provided the drawee does not pay the bill, the drawer will, 
| for which reaſon it is uſual, in bills of exchange, to expreſs 
dhat the value thereof hath been received by the drawer (u); 
in order to ſhew the conſideration, upon which the implied 
contract of repayment ariſes. And this property, ſo veſted, 
may be transferred and aſſigned from the payee to any other 
man z nenn to the general rule of the common law, that 
no 47 in action is aſſignable: which aſſignment is the life 
of paper credit. It may therefore be of ſome uſe, to mention 
a few of the principal incidents attending this transfer or 
aſſignment, in order to make it regular, and thereby to charge 
the drawer with the payment of the debt to other perſons, 
than thoſe with whom he originally contracted. | 


Ix the firſt place then the payee, or perſon to whom or 
whoſe order ſuch bill of exchange or promiſſory note is pay. 
able may by indorſement, or writing his name in dorſ or on 
the back of it, aſſign over his whole property to the bearer, 
or elſe to another perſon by name, either of whom is then 
called the indorſee ; and he may aſſign the ſame to another, 
and ſo on in infinitum. And a promiſſory note, payable to A 


or bearer, is negotiable without any indorſement, and pay- | 


ment thereof may be demanded by any bearer of it (v). 
But, in caſe of a bill of exchange, the payee, or the indorſee, 
(whether it be a general or particular indorſement) is to go to 
the drawee, and offer his bill for acceptance; which accept- 
ance (ſo as to charge the drawer with coſts) muſt be in writ- 
ing, under or on the back of the bill. If the drawee accepts 
the bill, either verbally or in writing (w), he then makes him- 
ſelf liable to pay it; this being now a contract on his ſide, 


grounded on an acknowlegement that the drawer has effects 


in his hands, or at leaſt credit ſufficient to warrant the pay- 


ment. If the drawee refuſes to accept the bill, and it be of 
the value of 20/. or upwards, and expreſſed to be for value 


received, the payee or indorſee may proteſt it for non-accept- 
ence: which proteſt muſt be made in writing, under a copy of 


ſuch bill of exchange, by ſome notary public; or, if no ſuch 


notary 


(u) Stra. 1212. (v) 2 Show. 235. Grant v. | Vaogban, T, 
4. Geo. III. B. R. (W) Stra. 1900. 
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ter acceptance he fails or refuſes to pay it within three days 


made or notified to the drawer, and any damage accrues by 
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notary be reſident in the place, then by any other ſubſtantial 
inhabitant in the preſence of two credible witneſſes; and no- 
tice of ſuch proteſt muſt, within fourteen ys after, be given 


Bur, in caſe ſuch bill be Accepted by the A and af. 


after it becomes due (which three days are called days of 
grace) the payee or indorſee is then to get it proteſted for 
191-payment, in the ſame manner and by the ſame perſons 
who are to proteſt it in caſe of non- acceptance: and ſuch 
proteſt muſt alſo be notified, within fourteen days after, to 
the drawer. And he, on producing ſuch proteſt, either of 
non-acceptance, or non- payment, is bound to make good to 
the payee, or indorſee, not only the amount of the ſaid bills, 
(which he is bound to do within a reaſonable time after non- 
payment, without any proteſt, by the rules of the common 
law) (x) but alſo intereſt and all charges, to be computed 
from the time of making ſuch proteſt. But if no proteſt be 


ſuch negleR, it ſhall fall on the holder of the bill. The bill, 
when refuſed, muſt be demanded of the drawer as ſoon as 
conveniently may be: for though, when one draws a bill of 
exchange, he ſubjects himſelf to the payment, if the perſon 
on whom it is drawn refuſes either to accept or pay, yet that 
is with this limitation, that if the bill be not paid, when due, 
the perſon to whom it is payable ſhall in convenient time give 
the drawer notice thereof : for otherwiſe the law will imply 
it paid: ſince it would be prejudicial to commerce, if a bill 
might riſe up to charge the drawer at any diſtance of time; | 
when in the mean time all reckonings and accounts may be 
adjuſted between the drawer and the drawee (y). 


IF the bill be an endorſed bill, and the indorſee cannot ge, 


the drawee to diſcharge it, he may call upon either the Feds, 
or the indorſor, or if the bill has been negotiated through 
many 


(x) Lori Raym. 993. 00) Salk, 123. 
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many hands, upon any of the indorſors; for each indorſor is 
a warrantor for the payment of the bill, which is frequently 
taken in payment as much (or more) upon the credit of the 
indorſor, as of the drawer. And if ſuch indorſor, fo called 
upon, has the names of one or more indorſors prior to his 

' own, to each of whom he is properly an indorſee, he is alſo 
at liberty to call upon any of them to make him ſatis faction; 
and ſo upwards. But the firſt indorſor has nobody to reſort 


to, but the drawer only. 


Wu Ar has been ſaid of bills of exchange is applicable alſo 
to promiſſory notes, that are indorſed over, and negotiated 
from one hand to another: only that, in this caſe, as there is 
no drawee, there can be no proteſt for non- acceptance; or 

, the law conſiders a promiſſory note in the light of a 
bill drawn by a man upon himſelf, accepted at the time of 
drawing. And, in caſe of non-payment by the drawer, 
the ſeveral indorſees of a promiſſory note have the ſame re- 
medy, as upon bills of exchange, againſt the prior indorſor. 
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CHAPTER THE THIRTY FIRST, 


or TITLE By BANKRUPTCY. 


* * 1 
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T HE ted chapter having 3 pretty G of 
the acquiſition of perſonal property by ſeveral commer. 
ial methods, we from thence ſhall be eaſily led to take into 


ur preſent conſideration a tenth method of transferring * 
erty, which is that of 


X. BANKRUPTCY 3; a title which we before lightly 
ouched upon (a), as far as it related to the transfer of the 
ral eſtate of the bankrupt. At preſent we are to treat of it 
re minutely, as it principally relates to the diſpoſition of 
attels, in which the property of perſons concerned in trade 
Wore uſually conſiſts, than in lands or tenements. Let us 
terefore firſt of all conſider, 1. Vbo may become a bankrupt ; 
What acts make a bankrupt : 3. The proceedings on a com- 
diſion of bankrupt: and, 4. In what manner an eſtate in 
ods and chattels may be transferred by bankruptcy. 


1, WHo may become a bankrupt. A bankrupt was be- 
ur (b) defined to be © a trader, who ſecretes himſelf, or does 
certain other acts, tending to defraud his creditors. He 
ms formerly conſidered in the light of a criminal or offen- 
kr(c); and in this ſpirit we are told by fir Edward Coke (d), 
wat we have fetched as well the name, as the wickedneſs, of 
bank- 


(2) Sce pag. 28g. (b) Bid. (c)£ Stat. 1 Jac. I. c. 15. F. 
l LY ) 4 Inſt, 277, - | | 


| 472 FL The R1 Gur 8 Ts Boox I 
bankrupts from foreign nations (e). But at preſent the lays 


of bankruptcy are conſidered as laws calculated for the bene 
of trade, and founded on the principles of humanity as wel 
as juſtice ; and to that end they confer ſome privileges, na li. 
only to the creditors, but alſo to the bankrupt or debtor him 
ſelf. On the creditors; by compelling the bankrupt to giv 
up all his effects to their uſe, without any fraudulent conceal ©? 
ment: on the debtor ; by exempting him from the rigor offi" 
the general law, whereby his perſon might be confined 8M! 
the diſcretion of his creditor, though in reality he has nothin ft 
to ſatisfy the debt; whereas the law of bankrupts, taking int 
conſideration the ſudden and unavoidable accidents to whit 
men in trade are liable, has given them the liberty of thei 
perſons, and ſome pecuniary emoluments, upon conditid und 
they ſurrender up their whole eſtate to be divided amongF/” 
their creditors. 7 
IN this reſpect our legiſlature ſeems to have attended tot 0 
example of the Roman law. I mean not the terrible law * 
the twelve tables; whereby the creditors might cut M 
debtor's body into pieces, and each of them take his propd . 
tionable ſhare : if indeed that law, de debitore in partes H., 
cando, is to be underſtood in ſo very butcherly a light; whit 7 
many learned men have with reaſon doubted (f). Nor do l b. 
mean thoſe leſs inhuman laws (if they may be called ſo, as ths C- 


meaning is indiſputably certain) of impriſoning the debtor 
perſon in chains; ſubjecting him to ſtripes and hard labo 
at the mercy of his rigid creditor ; and ſometimes ſelling hi i 
his wife, and children, to perpe tual foreign ſlavery trans I... 
berim (g): an oppreſſion, which produced ſo many bebe 3 
a | OO inſurre 
(e) The word itſelf is derived from the word bancus or bang 
which ſignifies the table or counter of a tradeſman. (Dufreſne 
969.) and ruptut, broken; denoting thereby one whoſe ſhop or pH cc 
of trade is broken and gone; though others rather chuſe to adi Vo 
the word route, which in French ſignifies a trace or track, and 
us that a bankrupt is one who hath removed his banque, leaving WW! In 
a trace behind. (4 Inſt. 277.) And it is obſervable that the Mud 
ol the firſt Engliſh ſtatute concerning this offence. 34 Hen, VII date 
4. * againſt ſuch perſons as do make bankrupt,” is a literal tran 4 
tion of the French idiom, qui font bangue route, (f) f. v 
Comment. in L. decemviral. Bygkerſh. Ob/erv, Fur, 1, 1. Hein) A. 
Antiqu, III. 30. 4. (g) In Pegu, and the acjacent countrie 
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nfurre&ions, and ſucceſſions to the mont ſacer. But I mean 
he law of cefſion, introduced by the chriſtian - emperors z | 
whereby, if a debtor ceded, or yielded up, all his fortune to 
tis creditors, he was ſecured from being dragged to a goal, 
ni quoque corporali cruciatu ſemoto (h). For, as the 
emperor juſtly obſerves (i), * inbhumanum erat ſpoliatum for- 
« tunis ſuis in ſolidum damnari. Thus far was juſt and rea- 
ſnable: but, as the departing from one. extreme is apt to 
roduce its oppoſite, we find it afterwards enacted (x), that 
{ the debtor by any unforeſeen accident was reduced to low 
ircumſtances, and would ſavear that he had not ſufficientleft 
o pay his debts, he ſhould not be compelled to cede or give 
p even that which he had in his poſſeſſion: a law, which 
under a falſe notion of humanity, ſeems to be fertile of per- 
ury, injuſtice, and abſurdity, i 


Tus laws of England; more wiſely, have ſteered in the 
niddle between both extremes: providing at once againſt the 
nhumanity of the creditor, who is not ſuffered to confine an 
loneſt bankrupt after his effects are delivered up; and at the 
kme time taking care that all his juſt debts ſhall be paid, ſo 
far as the effects will extend. But ſtill they are cautious of 
mcouraging prodigality and extravagance by this indulgence 
o debtors 3 and therefore they allow the benefit of the laws 
i bankruptcy to none but actual traders; ſince that ſet of 
nen are, generally ſpeaking, the only perſons liable to acci- 
dental lofſes, and to an inability of paying their debts, with- 
Wt any fault of their own. If perſons in other ſituations of 
Jie run in debt without the power of payment, they muſt 
ake the conſequences of their own indiſcretion, even though 
hey meet with ſudden accidents that may reduce their for- 
mes: for the law holds it to be an unjuſtifiable practice, 
br any perſon but a trader to encumber himſelf with debts of 
ay conſiderable value. If a gentleman, or one in a liberal 

VoL. II. f | > | p profeſſion, 


uſt India, the creditor is entitled to diſpoſe of the debtor himſelf, 


ng 
ed d likewiſe of his wife and children; inſomuch that he may even 


ate with impunity the chaſtity of the debtor's wife: but then, 
"ſo doing, the debt is underſtood to be diſcharged. (Mod. Un. 
Ut, VII. 128. (b) Cod. 7. 51, ter. (i) Infl. 4.6. 40. 
) Nev, 136. c. 1. ; | 
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4274 Te Ric arts Boon II. 
profeſſion, at the time of contracting his debts, has a ſuffici- 
ent fund to pay them, the delay of payment is a ſpecies of 
diſhoneſty, and a temporary injuſtice to-his creditor: and if 
at ſuch time, he has no ſufficient fund, the diſhoneſty andin- 
juſtice is the greater. He cannot therefore murmur, if he 


ſiuffers the puniſhment which he has voluntarily drawn upon 


himſelf. . But in mercantile tranſactions the caſe is far other- 
wiſe. Trade cannot be carried on without mutual credit on 


both ſides: the contracting of debts is therefore here not only 


juſtifiable, but neceſſary. And if by accidental calamities, 
as by the loſs of a ſhip in a tempeſt, the failure of brother 


_ traders, or by the non-payment of perſons-out of trade, a mer- 
chant or trader becomes incapable of diſcharging his own 
. debts, it is his misfortune and not his fault. To the misfor- 


tune therefore of debtors.the law-has given -a compaſſionate 


remedy, but denied it to their faults : ſince at the ſame time 


that it provides for the ſecurity of commerce, by enacting that 
every conſiderable trader may be declared a bankrupt, for the 


benefit of his creditors-as well as himſelf, it has alſo to diſ- 


courage-extrayagance declared, that no one ſhall be capable 


of being made a bankrupt, but only a trader ; nor capable of 


receiving the full benefit of the ſtatutes, but only an iduſtri- 
04s trad er. 85 


Tux firſt ſtatute made concerning any Engliſli bankrupts, 
was 34 Hen. VIII. c. 4. when trade began firſt to he pro- 
perly cultivated in England: which has been almoſt totally 
altered by ſtatute 13 Eliz. c. 7. whereby bankruptcy is con- 


| fined to ſuch ' perſons only as have uſed the trade of merchan- 


dize, in groſs or by retail, by way of bargaining, exchange, 


bartering, cheviſance (I), or otherwiſe; or have '/dught their 


living by buying and ſelling. And by ſtatute 21 Jac. I. c. 19. 


perſons uſing the trade or profeſſion of a ſcrivener, receiving 


other mens moneys and eſtates into their truſt and cuſtody, are 
alſo made liable to the ſtatutes of bankruptcy: and the bene- 


fits, as well as the penal parts of the law, are extended as well 
| 1 75 to 


(1) that is, making contracts. (Dufreſne. II. 869. 
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o aliens and denizens as to natural born ſubjeRs ; being in- 
ended entirely for the protection of trade, in which aliens 
re often as deeply concerned as natives. By many ſubſequent 
ttutes, but laſtly by ſtatute 5 Geo. II. c. 30. (m) bankers, 
rokers, and factors, are declared liable to the ſtatutes of bank- 
wptcy ; and this upon the ſame reaſon that ſcriveners are in- 
duded by the ſtatute of James I. vi. for the relief of their 
editors; whom they have otherwiſe. more opportunities of 
W icfrauding than any other ſet of dealers? and they are properly 
Jo be looked upon as traders, ſince they make merchandize of 
W noney, in the ſame manner as other merchants doof goods and 
mer moveable chattels. But by the ſame act (n), no farmer, 
MW :razizr, or drover, ſhall (as ſuch) be liable to be deemed a 
Wiankrupt: for, though they buy and ſell corn, and hay, and 
Wicaſts, in the courſe of huſbandry, yet trade is not their prin- 
Wcipal, but only a collateral, object; their chief concern being 
Iso manure and till the ground, and make the beſt advantage 
Ir its produce. And, beſides, the ſubjecting them to the laws 
bankruptcy might be a means of defeating their landlords 
Witthe ſecurity which the law has grven them above all others, 
fr the payment of their reſerved rents: wherefore alfo, upon 
iimilar reaſon, a receiver of the king's taxes is not capable 
o), as ſuch, of being a bankrupt ; leſt the King ſhould be 
kfeated of thoſe extenſive remedies againſt his debtors, which 
re put into his hands by the prerogative. By the ſame ſta- 
ute (p), no perſon ſhall have a commiſſion of bankrupt awar- 
ed againſt him, unleſs at the petition of ſome one creditor, 
bv whom he owes fool; or of abo to whom he is indebted 
gol. or of more, to whom all together he is indebted 2001. 
for the law does. not look upon perſons, whoſe debts amount 
leſs, to be traders conſiderable enough, either to enjoy the 
xnefit of the ſtatutes, themſelves, or to entitle the creditors, 
or the benefit of public commerce, to demand the diftributiqn 
| thoir effects. ESSE: ER of | 1471 1 164179 
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Ix the interpretation of theſe ſeveral ſtatutes, i it hath been 


held, that buying only, or ſelling only, will not qualify a man 
to be a bankrupt; but it muſt be both buying and ſelling, and 


alſo getting a livelyhood by it. As, by exerciſing the cal- 
ling of a merchant, a grocer, a mercer, or, in one general word, 


a chapman, who is one that buys and ſells any thing. But no 
handicraft occupation (where nothing is bought and ſold, and 


therefore an extenſive credit, for the ſtock in trade, is not ne- 
ceſſary to be had) will make a man a regular bankrupt; as 


for their work and labour (q). Alfo an inn-keeper cannot, 


as ſuch, be a bankrupt (r): for his gain or livelyhood does 
not ariſe from buying and ſelling in the way of merchandize, 
but greatly from the uſe of his rooms and furniture, his at- 


tendance, and the like: and though he may buy corn and vic- 
tuals, to ſell again at a profit, yet that no more makes him a 


boarding houſe, and makes conſiderable gains by buying and 
ſelling what he ſpends in the houſe, and ſuch a one is clearly 


and make them up into ſaleable commodities, as ſhoe- ma- 
kers, ſmiths, and the like; here, though part of the gain is 
by bodily labour, and not by buying and ſelling, vet they 
are within the ſtatutes of bankrupts (t); for the lab our is only 


in melioration of the commodity, and rendering it more fit ts 


For ſale. 


ſelling bank-ſtock, or other government ſecurities, will not 


Skinn. 292. 3 Mod, 330. (t) Cro. Car. 31. Skinn, 292 0 


trader than a ſchoolmaſter or other perſon is, that keeps a 


not within the ſtatutes (s). But where perſons buy goods, þ 


Ox fingle act of buying and ſelling will not make a mana 
trader; but a repeated practice, and profit by it. Buying and 


make a man a bankrupt ; they not being goods, wares, or mer- 8 
chandize, within the intent of the ſtatute, by which a profit 
may be fairly made (u). Neither will buying and ſelling under 
particular reſtraints, or for particular purpoſes as if a com- 8 
miſſioner L 


(q) Cro. Car. 31. (x) Cro. Car. 849. Skinn. 291, of 5 


that of a huſbandman, a gardener, and the like, who are paid 
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for neceſſaries; and the ſtatutes of bankruptcy create no new 


watchful to detect a man, whoſe circumſtances are declining, 
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miſſioner of the navy uſes to huy vict uals for the fleet, and 
diſpoſe of the ſurplus and refuſe, he is not thereby made a 


trader within the ſtatutes (v!). An infant, though a trader, 
cannot be made a bankrupt : for an infant can owe nothing but 
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debts, but only give a ſpeedier and more effectual remedy for 
recovering ſuch as were before due: and no perſon can be 
made a bankrupt for debts, which he is not liable at law t 
pay (x). But a feme-covert in London, being a ſole trader ac- 
cording to the cuſtom, is liable to a commiſſion of bankrupt (y). 


2. HAviNnG thus conſidered who may, and who may not, 
be made a bankrupt, we are to inquire, ſecondly, by what as 
a man may become a bankrupt. A bankrupt is * a trader, 
ho ſecretes himſelf, or does certain other acts, tending to - 
« defraud his creditors. We have hitherto been employed 
in explaining the former part of this deſcription, ** a trader: 
let us now attend to the latter, „who ſecretes himſelf, or does 
« certain other acts, tending to defraud his creditors.” And 
in general, whenever ſuch a trader, as is before deſcribed, hath 
endeavoured to avoid his creditors or evade their juſt demands, 
this hath been declared by the legiflature to be an act of bank- 
ruptcy, upon which a commiſſion may be ſued out. For in 
this extrajudicial method of proceeding, which 1s allowed 
merely for the benefit of commerce, the law is extremely 


in the firſt inſtance, or at leaſt as early as poſſible: that the 
creditors may receive as large a proportion of their debts as 
may be; and that a man may not go on wantonly waſting 
his ſubſtance, and then claim the benefit of the ſtatutes, when 
he has nothing left to diſtribute.” _ 


To learn what the particular acts of bankruptcy are, which 
render a man a bankrupt, we muſt conſult the ſeveral ſtatutes, 
and the reſolutions formed by the courts thereon. Among theſe 

"A. 3 may 


(w) 1 Salk. 110. Skin. 292. (x) Lord Raym. 443» (y) 
La Vie. v. Fhilips. M. 6. Geo, III. B. R 


tion, not being himſelf privileged by parhament, 1 in order to 


elude the juſtice of the law (F). 8. Endeavouring or defi ring. ia 


either his poverty or his-knavery (g). 9. Lying in priſon for 
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may therefore be reckoned, 1. Departing from the realm, 
whereby a man withdraws himſelf from the juriſdiction and! 
coercion of the law, with intent to defraud his creditors (2). 5 
2. Departing from his own houſe, with intent to ſecrete him. 
ſelf, and avoid his creditors (a). 3. Keeping in his own houſe, 

privately, fo as not to be ſeen or ſpoken with by his creditors, 

except for juſt and neceſſary cauſe ; which is likewife conſtru- 


ed to be an intention to defraud his creditors, by avoiding the 


proceſs of the law (b). 4. Procuring or ſuffering himſelf wil. 2 
lingly to be arreſted, or outlawed, or impriſoned, withoutjult Þ a 
and lawful cauſe; which is likewiſe deemed an attempt to de- 
fraud his tor (e). 5. Procuring his money, goods, chat. 
tels, and effects to be attached or ſequeſtered by any legal 5 
proceſs ; which is another plain and direct endeavour to dil- 
appoint his creditors of their ſecurity (d). 6. Making any 2 
fraudulent conveyance toa friend, or ſecret truſtee, of his lands, : 
tenements, goods, or chattels; which is an a& of the ſame 
tuſpicious nature with the laſt (&). 7. Procuring any protec-ſ : 


ſcreen his perſon from arreſts ; which alſo is an endeavour toll 


by any petition to the king, or bill exhibited in any of the 
king's courts againſt any creditors, to compel them to take [es 
than their juſt debts; ar to procraſtinate the time of payment, 
originally contracted for; which are an acknowlegement 0 2 


two months, or more, upon arreſt or other detention for debt, 5 
without finding bail, in order to obtain his liberty (h). Fo 5 
the inability to procure bail argues a ſtrong deficiency in bis Jy 
credit, owing either to his ſuſpected poverty, or ill char acter; 
and his neglect to do it, if able, can ariſe only from a fraudu- 


lent intention: in either of which caſes it is high time for hig 
8 creditors! 7 


(20 Stat. 13 Eliz. c. 79. (a) Bid. 1 Jac. I. c. 15. N : 
r. . (e) Ibid. 1 Jac, I. c. 18. (4) Stat. 1 Jac. | 1 = 
c. 1s. le) bid. (tf) Stat, 21. Jac, I, c. 19. (2) Ibid., ; 
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creditors to look to themſelves, and compel a diſtribution of 


any trader having privilege of parliament (k). 


tutes mention only fraudulent gifts to third perſons, and pro- 
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his effects. 10. Eſcaping from priſon after an arreſt for a 
juſt debt of 100d. or upwards (i). For no man would break 
priſon, that was able and deſirous to procure bail; which brings 
it within the reafon of the laſt caſe. 11. e to make 
ſatisfa&tion for any juſt debt to the amount of 100. within 
two months after ſervice of legal proceſs, for ſuch debt, upon 


Tuts are the ſeveral acts of bankruptcy, expreſsly defined 
by the ſtatutes relating to this title: which being fo numerous, 
and the whole law of bankrupts being an innovation on the 
coramon law, our courts of juſtice have been tender of ex- 
tending or multiplying acts of bankruptcy by any conſtruction, 
or implication. And therefore fir John Holt held. (1), that a 
man's removing his goods privately, td prevent their being | 
ſciſed in execution, was no act of bankruptcy. For the ſta- 


curing them to be ſeiſed by ſham proceſs, in order to defraud 
creditors: but this, though a palpable fraud, yet falling within 
neither of thoſe caſes, cannot be adjudged an act of bankrupt- 
cy. So alſo it has been determined expreſsly, that a ban-. 
ker's ſtopping or refuſing payment is no act of bankruptcy ; 
for it is not within the deſcription of any of the ſtatutes, and 
there may be good reaſons for his ſo doing, as ſuſpicion of 
forgery, and the like : and if, in conſequence of ſuch refuſal, 
he is arreſted, and puts in bail, ſtill it is no act of bankruptcy 
(m): but if he goes to priſon, and lies there two months, then, 
and not before, is he become a bankrupt, 
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W have ſeen aohe may be a bankrupt, and what acts will 
make him ſo : let us next conſider, | 


3. ThE proceedings on a commiſſion of bankrupt; ſo far as 
they affect the bankrupt himſelf. And theſe depend entirely on 
1 the 
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(i)Stat. 21 Jac. I. c. 19. (k) Stat. 4 Geo. III. c. 33. (1!) 
LOi x . 220, —. (m) 7 Mod. 139. | 
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the ſeveral ſtatutes of bankruptcy (n) ; all which I ſhall &. 
deavour to blend together, and digeſt into a conciſe Webern 
cal order. 


Axp 5 firſt, 8 muſt be a petition to the lord chancellor by 2 
one creditor to the amount of 100/. or by two to the amount 5 
of x507. or by three or more to the amount of 2001; upon 3 


which he grants a commiſſion to ſuch diſcreet perſons as to him = : 
ſhall ſeem good, who are then ſtyled commiſſioners of bank- o 
rupt. Thepetitioners, to prevent malicious applications, muſt 8 ſi 
be bound in a ſecurity of 200/. to make the party amends in ¶ d 
caſe they do not prove him a bankrupt. And, if on the oller of 
hand they receive any money or effects from the bankrupt, - ſh 
as a recompenſe for ſuing out the commiſſion, ſo as to receive ¶ bi 
more than their ratable dividends of the bankrupt's eſtate, Þ 
they forfeit not only what they ſhall have ſo received, but their 
whole debt. Theſe proviſions are made, as well to ſecure per- be 
ſons in good credit from being damnified by malicious peti-¶ fu 
tions, as to prevent knaviſh combinations between the credi- th 
tors and bankrupt, in order to obtain the benefit of a com- ; in 
miſſion. When the commiſſion is awarded and iflued, the com- ali 


miſſioners are to meet, at their own expenfe, and to take 5 go 
oath for the due execution of their commiſſion, and to be al- Fl 
loweda ſum not exceeding 2056. per diem each, at every baun. i 


And no commiſſion of bankrupt ſhall abate, or be void, FF ex: 
upon any demiſe of the crown, - | eff 
the 


WIEN the commiſſioners have received their commiſſion, 5 all 
they are firſt to receive proof of the perſon's being a trader, and an 


having committed ſome act of bankruptcy; and then to declare to 
him a bankrupt, if proved ſo; and to give notice thereof in the 22 
gazette, and at the ſame time to appoint three meetings. At 50 Vit 
one of theſe meetings an election muſt be made of aſſignees, or 1 all 
erſons to whom the bankrupt's eſtate ſhall be aſſigned, and in 5 que 
whom it ſhall be veſted for the benefit of the creditors; which mit 
aſſignees are to be choſen by the major part, in value, of the BY feit 


creditors ! 0 


9 


(o) 13 Eliz. c. 7. 1 Jac. I. c. 1g. 21 Jac, I. c. 19. 7 Geo. I. ci 
31. 5 Geo. Il. c. 30.19 Goo, > th c. 32, & 24 Ceo, II. c. 57. + 
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ſurrender, he may by warrant from any judge or juſtice of 


A fit Fool. to the creditors. 
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creditors who ſhall then have proved their debts; but may 
be originally appointed by the commiſſioners, and ere 
approved or rejected by the creditors : but no creditor ſhall 
be admitted to vote in the choice of aſſignees, whoſe debt on 
the ballance of accounts does not amount to 101. And at the 
third meeting, at fartheſt, which muſt be on the forty-ſecond 
day after the advertiſement in the gazette, the bankrupt, upon 
notice alſo perſonally ſerved upon him or left at his uſual place 
of abode, muſt ſurrender himſelf perſonally to the commiſ- 


ſioners, and muſt thenceforth in all reſpects conform to the 
directions of the ſtatutes of bankruptcy; or, in default there- 


of, ſhall be guilty of felony without benefit of clergy, and 
ſhall ſuffer death, and his goods and eſtate ſhall be diſtri- 


buted among his creditors. 


In caſe the bankrupt abſconds, or is likely to run away, 
between the time of the commiſſion iſſued, and the laſt day of 


the peace, be apprehended and committed to the county goal, 
in order to be forthcoming to the commiſſioners; who are 
alſo empowered immediately to grant a warrant for ſeiſing his 
goods and papers. 


WHEN the bankrupt appears, the commiſſioners are to 
examine him touching all matters relating to his trade and 
effects. They may alſo ſummon before them, and examine, 
the bankrupt's wife and any other perſon whatſoever, as te 
all matters relating to the bankrupt's affairs. And in caſe 
any of them ſhall refuſe to anſwer, or ſhall not anſwer fully, 
to any Jawful queſtion, or ſhall refuſe to fubſeribe ſuch their 
examination, the commiſſioners may commit them to priſon 
without bail, till they make and ſign a full anſwer ; the com- 
miſſioners ſpecifying in their warrant of commitment the 
queſtion ſo refuſed to be anſwered. And any goaler, per- 
mitting ſuch perſons to eſcape, or go out of priſon, tall for- 
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with intent to defraud his creditors, he ſhall be guilty of fe- 


is expired, any other perſon voluntarily diſcovering any part 


rupt: but, in caſe he proves honeſt, it makes him full amends 


will fign a certificate to that purport; the commiſſioners are 


ſeals, and to tranſmit it to the lord chancellor; and he, or 5 


482 The RIGHTS Book II. 

THE bankrupt, upon this examination, is bound upon pain 
of death to make a full diſcovery of all his eſtate and effects, 
as well in expectancy as poſſeſſion, and how he has diſpoſed of 
the ſame ; together with all books and writings relating there- 
to: and is to deliver up all in his own power to the commiſ- 
ſiovers; (except the neceſſary apparel of himſelf, his wife, 
and his children) or, in cafe he conceals, or embezzles any ef- 
fects to the amount of 201. or withhold any books or writings, 


lony without benefit of clergy (o). 
AFTER the time allowed to the bankrupt for fuch diſcovery 


of his eſtate, before unknown to the aſſignees, ſhall be entitled 
to five per cent. out of the effects ſo diſcovered, and ſuch far- 
ther reward as the aſſignees and commiſſioners ſhall think 
proper. And any truſtee wilfully concealing the eſtate of any 
bankrupt, after the expiration of the two and forty days, thall 
forfeit 100). and double the value of the eſtate concealed, to 
the creditors, | 


HITHERTO every thing is in favour of the creditors ; and 
the law ſeems to be pretty rigid and ſevere againſt the bank- 


for all this rigor and ſeverity. For if the bankrupt hath made 


an ingenuous diſcovery, hath conformed to the directions of i 


the law, and hath acted in all points to the ſatis faction of his 
creditors ; and if they, or four parts in five of them in num- 
ber and value, (but none of them creditors for leſs than 2ol.) Z 


then to authenticate ſuch certificate under their hands and 


two 

(o) By the laws of Naples all fraudulent bankrupts, particularly 8 
ſach as do not ſurrender themſelves within ſour days, are puniſhed Þ 
with death: alſo all who conceal the effects of a bankrupt, or [et 5 
up a pretended debt to defraud h's creditors, Mod. Un, Hill, 
xxviil, 320.) | \ 8 
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ſupport and maintenance, and to put him in a way of honeſt 
induſtry. This allowance is alſo in proportion to his former 
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two judges whom he ſhall appoint, on oath. made by the 

bankrupt that ſuch certificate was obtained without fraud, 
may allow the ſame; or diſallow it, en cauſe ſhewn _— 

of the creditors of the ROO 1 i = 


4 


IF no cauſe de thewn to the . the idee is 
allowed of courſe; and then the bankrupt is entitled to a de- 
cent and reaſonable allowance out of his effe&s, for his future 


good behaviour, in the early diſcovery of the decline of his 


affairs, and thereby giving his creditors a larger dividend. For 


if his effects will not pay one half of his debts, or ten ſhillings 
in the pound, he is left to the diſcretion of the commiſſioners 
and aſſignees, to have a competent ſum allowed him, not ex- 
ceeding three per cent: but if they pay ten ſhillings in the 
pound, he is to be allowed fe per cent; if twelve ſhillings 
and ſixpence, then ſever 
ſllings in the pound, then the bankrupt ſhall be allowed 75 
per cent: provided, that ſuch allowance do not in the firſt 


caſe exceed 200. in the ſecond 2 gol. a in the third en (p). 


BEs IDE s this allowance, he has alſo: an indemnity granted 
him, of being free and diſcharged for ever from all debts 
owing by him at the time he became a bankrupt; even though 
judgment ſhall have been obtained againſt him, and he lies! in 
priſon upon execution for ſuch debts; and for that among 
other purpoſes, all proceedings on commiſſion of bankrupt 
are on petition, to be entered of record, as a perpetual bar 
againſt actions to be commenced on this account: though, in 


general, che ane of the certificate N aa ed 


ſhall 


(6) By the Roman * of ceflion ion, if the debtor ä any 
eonſiderable property ſubſequent to che OY up of his all, it was 
liable to the demands of his creditors.” 42. 3. 4.) But this 
did got extend to ſuch allowance as was 5 to him on the ſcore of 
compaſſion, for the maintenance of himſelf and family. & 9 
miſericardiae cauſa ei fuerit relictun, puta menſiruu m wel annuum, 
cumentorum nomine, non oportet propter Hee hona ejus tterata Tenn 
lande nec enim fraudandus eft ali mentis cel idianis. Cid. l. 6.) 


d a half per cent; and if fifteen 
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their creditors, or bankruptcy) and afterwards become bank- © 
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ſhall be ſufficient evidence of all previous proceedings. Thus 
the bankrupt becomes a clear man again; and, by the aſſiſt. 
ance of his allowance and his own induſtry, may become | 
uſeful member of the commonwealth: which is the rather to 
be expected, as he cannot be entitled to theſe benefits, butby 
the teſtimony of his creditors themſelves of his honeſt and in. 


genious diſpoſition ; and unleſs his failures have been owing 1 ' 
to misfortunes, rather than to miſcondu& and nee BY 
Let 
FoR no allowance or indemnity ſhall be given to a bank- 

rupt, unleſs his certificate be figned and allowed, as before- 4 
mentioned; and alſo, if any creditor produces a fiftitious Il jro; 
debt, and the bankrupt does not make diſcovery of it, but ſuf- in ! 
fers the fair creditors to be impoſed upon, he loſes all title to i by | 
theſe advantages. Neither can he claim them, if he has given WW cha 
with any of his children above 100. for a marriage portion, MY tran 

unleſs he had at that time ſufficient left to pay all his debts; 
or if he has loſt at any one time zl. or in the whole 100.  B 
within a twelvemonth before he became bankrupt, by any YI eſtat 
manner of gaming or wagering whatſoever; or, within the the 
ſame time, has loſt to the value of $ool. by ſtockjobbing. ſon- 
Alſo, to prevent the too common practice of frequent and MF cont 
fraudulent or careleſs breaking, a mark is ſet upon ſuch as have i their 
been once cleared by a commiſſion of bankrupt, or have com- pt 
pounded with their creditors, or have been delivered by an act em. 
of inſolvency : which is an occaſional act, frequently paſſed (q) 5 the 0 
by the legiſlature; ; whereby all perſons whatſoever, who are Ft th 
either in too low a way of dealing to become bankrupts, or by a 
not being in a mercantile ſtate of life are not included within and. 

the laws of bankruptcy, are diſcharged from all ſuits and im- 
priſonment, upon delivering up all their eſtate and effects to 15 
their creditors upon oath, at the ſeſſions or aſſiſes; in which bank 
caſe their perjury or fraud is uſually, as in caſe of bankrupts, of b 
puniſhed with death. Perſons who have been once cleared 2 lis d 
by this, or either of the other methods, (of compoſition with i ſad, 


2 85 £2 
. 


(4) Stat. 32 Geo. IL c. 28, 1 Geo, ul. e. 1. s Geo, Ie. 
41. 9 Geo. III. C. 26. | / | 95 
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rupts again, unleſs they pay full fifteen ſhillings in the pound, 
are only thereby indemnified as to the confinement of their 
bodies; but any future eſtate they ſhall acquire remains liable 


to their creditors, excepting their neceſſary apparel, houſhold 
goods, and the tools and implements of their trades. 


Thus much for the proceedings on a commiſſion of bank- 5 


ſupt, ſo far as they affect the nn himſelf perſonally. 
Let us next conſider, 


4. How ſuch proceedings affect or transfer the ate and 


property of the bankrupt. The method whereby a real eſtate, 


in lands, tenements, and hereditaments, may be transferred 
by bankruptcy, was ſhewn under its proper head, in a former 
chapter (r). At preſent therefore we are only to conſider the. 
transfer of things perſonal by this operation of law. 


By virtue of the ſtatutes before-mentioned all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by 
the act of bankruptcy, in the future aſſignees of his commiſ- 
ſoners, whether they be goods in actual poſſæſſion, or debts, 
contracts or other choſes in action; and the commiſſioners by 
their warrant may cauſe any houſe or tenement of the bank- 
rupt to be broken open, in order to enter upon and ſeiſe the 
fame. And, when the aſſignees are choſen or approved by 


he creditors, the commiſſioners are to aſſign every thing over 


to them; and the property of every part of the eſtate is there. 


þ by as fully veſted in them, as it was in the bankrupt himſelf, 


„ 
e 
95 

F 


and they have the ſame remedies to recover it (s)). 


THE property veſted in the aſſignees is the whole that the 


4 bankrupt had in himſelf, at the time he committed the firſt act 
Jef bankruptcy, or that has been veſted in him ſince, before 


7 us debts are ſatisfied or agreed for. Therefore it is uſually 


ad, that once a bankrupt, and always a STERN! by which 
78 


(r) pag. 285, | 0 12 Mod. 324, 


—— ——— * — Sat "adn, - 
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is meant, that a plain direct act of bankruptcy once committed! 
cannot be purged, or explained away, by any ſubſequent 
conduct, as a dubious equivocal act may be (t); but that, iff 
a noni is afterwards awarded, the commiſſion and the 
property of the aſſignees ſhall have a relation, or reference, 
back to the firſt and original act of bankruptcy (u). Infomuch8 
that all tranſactions of the bankrupt are from that time abſo- 
lutely null and void, either with regard to the alienation of 
his property, or the receipt of his debts from ſuch as are privy 
to his bankruptcy; for they are no longer his property, or his 
debts, but thoſe of the future aſſignees. And, if an execution 
be ſued out, but not ſerved and executed on the bankrupt's 
effects till after the act of bankruptcy, it is void as againſt the 
aſſignees. But the king is nat bound by this fictitious rela- 
tion, nor is it within the ſtatutes of bankrupts (w); for if, 
after the act of bankruptcy committed and before the aſſign- 
ment of his effects, an extent iſſues for the debt of the crown, 
the goods are bound thereby (x). In France this doctrine of Y® 
relation is carried to a very great length; for there every act 5 
of a merchant, for ten days precedent to the act of bankrupt- 
cy, is preſumed to be fraudulent, and i- therefore void (y). 
But with us the law ſtands upon a more reaſonable footing : 
for, as theſe acts of bankruptcy may ſometimes be ſecret to” 
all but a few, and it would be prejudicial to trade to carry BY 
this notion to its utmoſt length, it is provided by ſtatute 19 
Geo. II. c. 32. that no money paid by a bankrupt. to a b 
fide or xcal creditor, in a courſe of trade, even after an ad of BY. 
bankruptcy done, ſhall be liable to be. refunded. Nor, by 
ſtatute 1 Jac. I. c. 15. ſhall any debtor of a bankrupt, that 
pays him his debt, without knowing of his bankruptcy, be |” 
liable to account for it again. The intention of this relative 
power being only to reach fraudulent tranſactions, and not 
to diſtreſs the fair trader. 


Tur aſſignees may purſue any legal method of recovering 7 
this property ſo veſted 1 in them, by their own authority; but 
cannot 


mY Salk. 110. (u) 4 Burr. 32. (W) i Atk. 262, (x) Viner, 
Abr. t. creditor and bankr, 104. (y) Sp. L. b. 29. c. 16. 
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Ch. 37. of THINGS. 487 
cannot commence a ſuit in equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitration, 
without the conſent of the creditors, or the major part of 
them in value, at a meeting to be held in purſuance of notice 
in the gazette. 8 


WHEN they have got in all the effects they can reaſonably 
ope for, and reduced them to ready money, the aſſignees 
nuſt, within twelve months after the commiſſion iſſued, give 
me and twenty days notice to the creditors of a meeting for a 
lvidend or diſtribution ; at which time they muſt produce 
their accounts, and verify them upon oath, if required. And 
hen the commiſſioners ſhall direct a dividend to be made, at 
b much in the pound, to all creditors who have before proved, 

or ſhall then prove, their debts. This dividend muſt be made 
qually, and in a ratable proportion, to all the creditors, ac- 
wording to the quantity of their debts ; no regard being had 
Jo the quality of them. Mortgages indeed, for which the 
| hor has areal ſecurity in his own hands, are entirely ſafe ; 
Abr the commiſſion of bankrupt reaches only the equity of re- 
tmption (2). So are alſo perſonal debts, where the creditor 
| is a chattel in his hands, as a pledge or pawn | for the pay- 
ent, or has taken the debtor's lands or goods in execution. 
ud, upon the equity of the ſtatute 8 Ann. c. 14. (which di- 
Arts, that, upon all executions of goods being on any premi- 
. ts demiſed to a tenant, one year's ent and no more ſhall, if 
lee, be paid to the landlord) it hath alſo been held, that un- 
er a commiſſion of bankrupt, which is in the nature of a 
Antute- execution, the land lord ſhall be allowed his arrears of 
tat to the ſame amount, in preference to other creditors, even 
iough he hath neglected to diſtrein, while the goods remained 
In the premiſes; which he is otherwiſe entitled to do for his 
tire rent, be the quantum what it may (a). But, other- 
: * judgments and recognizances, (both which are debts 
record, and therefore at other times have a priority) and 
oo bonds and obli gations bye deed . or ſpecial inſtrument (which 


called debts by ſpecialty; ; and are uſually the next in order) 
theſe 
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2) Finch. Rep, 456. (a) 1 Atk. 103, 104. 
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theſe are all put on a level with debts by mere ſimple contrag{ 
and all paid pari paſſu. Nay, ſo far is this matter carried 
that, by the expreſs proviſion of the ſtatutes, debts not dud 
at the time of the dividend made, as bonds or notes of han 
payable at a future day, ſhall be paid equally with the reſt (b) 
allowing a diſcount or drawback in proportion. And inſurq; 
ances, and obligations upon bottomry or reſpondentia bord . 
fide made by the bankrupt, though forfeited after the com : 
miſſion is awarded, ſhall be looked upon in the ſame light aß as | 
debts contracted before any act of bankruptcy. 


WITHIN eighteen months after the commiſſion iſſued, : 
ſecond and final dividend ſhall be made, unleſs all the effect b 
were exhauſted by the firſt. And if any ſurplus remains ; 
after paying every creditor his full debt, "t ſhall be reſtored 
to the bankrupt. This is a caſe which ſometimes happens 
to men in trade, who involuntarily, or at leaſt unwarilyſ 
commit acts of bankruptcy, by abſconding and the lief | 
while their effects are more than ſufficient to pay their credi# 
tors. And, if any ſuſpicious or malevolent creditor will . 
take the advantage of ſuch acts, and ſue out a commiſſion 
the bankrupt has no remedy, but muſt quietly ſubmit to the 
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effects of his own imprudence; except that upon ſatisfaqtion x 

made to all the creditors, the commiſsion may be ſuperſeded firſt 
(c). This caſe may alſo happen, when a knave is deſirous of f an 

defrauding his creditors, and is compelled by a commiſsion ma! 

to do them that juſtice, which otherwiſe he wanted to evade bY tie 

And ther efore, though the uſual rule is, that all intereſt on ſhes 
debts carrying intereſt ſhall ceaſe from the time of iſſuing the are 

commiſsion, in caſe of a ſurplus left after payment of eve . gene 

debt, ſuch intereſt ſhall again revive, and be chargeable on they niſt 

bankrupt (d), or his were. 1 | : 

| FE: y 

CHAPTERMY We 

. to b. 

(b) Lord Raym. 1549, (e) 2 Ch. Caf, 144. (d) 1 Atk. 24% cam 
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: 
„ CHAPTER THE THIRTY-SECOND. 
or TITLE By TESTAMENT, ann 
vs ADMINISTRATION. 

EY 


HERE yet remain to be examined, in the preſent chap- 

ter, two other methods of acquiring perſonal eſtates, 

viz, by teſtament and adminiſtration. And theie I propoſe to 

conſider in one and the fame view; they being in their nature 

ſo connected and blended together, as makes it impoſſible to 

treat of them d iſtinctly, without manifeſt tautology and re- 
petition. 
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XI, XII. In the purſuit then of this joint᷑ ſubject, I ſhall, 
frſt, enquire into the original and antiquity of teſtaments and 
aiminiftrations z ſhall, ſecondly, ſhew who is capable of 
making a laſt will and teſtament ; ſhall, thirdly, conſider 
tie nature of a teſtament and its incidents; ſhal}, fourthly, 


— — er IR 
— — — — 


hew what an executor and adminiſtrator are, and how they TEIN 
are to be appointed; and, laſtly, ſhall felc& ſome few of the 4 | | 
general heads of the office and duty cf executors and admi- TEVA 
niſtrators. Ti 


FIRST, as to the original of teitaments and adminiſtrations. 
We have more than once obſerved, that, when property came 
to be veſted in individuals by the right of occupancy, 1t be- 
came neceſſary for the peace of ſociety, that this occupancy 
ſiould be continued, not only in the preſent poſſeſſor, but in 
lioſe perſons to whom he ſhould think proper to transfer it; 

which 
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which introduced the doctrine and practice of alienation 70 
gifts, and contracts. But theſe precautions would be yer * 
ſhort and imperfect, if they were confined to the life only e 42 
the occupier; for then upon his death all his goods woul( aa 
again become common, and create an infinite variety of ſtriff oy 
and confuſion. The law of very many ſocieties has therefor , 204 
given to the proprietor a right of continuing his property afteſ * 
his death, in ſuch perſons as he ſhall name; and, i in defect off leg 
fuch appointment or nomination, the law of every ſociety ha wy 
directed the goods to be veſted in certain particular indivi = 
duals, excluſive of all other perſons (a). The former methot ö 1 
of acquiring perſonal property, according to the expreſs a 18 
rections of the deceaſed, we call a teftament : the latter, which * 
is alſo according to the will of the deceaſed, not expreſſedi ing 10 
deed but e by the law (b), we call in England an ads 9g 
miniſtration ; being the ſame which the civil lawyers term: 5% 
ſucceſſion 40 inteftato, and. which anſwers to the 8 0 ; — 
inheritance of real eſtates. b I: 
ri 
TrESTAMENTS are of very Goku antiquity. We find than 1 

in uſe among the antient Hebrews ; though I hardly think f : 
the example uſeally given (e), of Abraham's complaining (di bk 
that, unleſs he had ſome children of his body, his ſtewar@ = 
Eliezer of Damaſcus would be his heir, is quite concluſive tq; _. 
ſhew that he had made him ſo by avill. And indeed a learned . "5 
writer (e) bas adduced this very paſſage to prove, that in the 1 os 
patriarchal. age,. on failure of. children or kindred, the ſer 46 
vants. born under their maſter's roof ſucceeded to the inheri .“ 
tence as heirs at law (f). But, (to.omit what Euſebius ung ha 
others have related of Noah's teſtament, made. in auriting = 
and witneſſed under his ſeal, whereby he diſpoſed of the whol | * 
world) (g) I apprehend that a much more authentic inſtance 4 c 
of the early ule of - teſtaments may be found in the ſacred '*" 
writings (h), wherein, Jacob bequraths to his fon Joſeph 4 r 

"pore 7 

Ln ace. 
955 Barbeyr. Puff” 4. 10. 4. Godolph. Orph. Leg. 1.1. (d) Gen, 005 
(e) Taylor's elem. civ. law. 817 (f) Sce pag. 4 5 B 


00 Selden. de ſucc. Ebr. cg. (b). Gen. c. 48, 
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portion of his inheritance double to that of his brethren: 


afterwards, when the poſterity of Joſeph were divided into 


two ſeveral inheritances aſſigned them; whereas the deſcend- 
ants of each of the other patriarchs formed only one ſingle 
tribe, and had only one lot of inheritance. Solon was the firſt 
legiſlator that introduced wills into Athens (i); but in many 
other parts of Greece they were totally diſcountenanced (k). 
In Rome they were unknown, till the laws of the twelve ta- 


ing (1): and among the northern nations, particularly among 
the Germans (m), teſtaments were not received into uſe. 
And this variety may ſerve to evince, that the right of making 
wills, and diſpoſing of property after death, is merely a crea- 
ture of the civil ſtate (n); which has permitted it in ſome 
countries, and denied it in others: and, even where it is per- 
mitted by law, it 1s ſubjected to different formalities and re- 
frictions in 1 almoſt every nation under heaven (0). 


WITH ys in England this power of bequeathing is co-eyal 
with the firſt rudiments of the.law ; for we have no traces or 
memorials of any time when it did not exiſt. Mention is 
made of inteſtacy, in the old law before the conqueſt, as be- 


eſtate, after payment of the lord's heriot, is then directed to 
go according to the eſtablimed law, „ Lide quis ixcuria, 
.de merte repentina, fuerii inteſtatus mortuus, deminus la- 
inen nullum rerum ſugruim partem (practer eam quae jure 
i devefur Pereot! nomine) fi bi afumito,  Ferum p:fefFones 
„ori, liberis, et cegnatione proximis, pro ſus cutque jure, 
« #trivuaniur (p).“ But we are not to imagine, that the 
power of bequeathing extended originally to all a man's 
perſonal eſtate. On the contrary, Glanvil will inform us (q), 


that 
(i) Plutarch. in vita Sean. (k) Pott. Antiq. 1. 4. c. 1g. 
) I. 2. 22. (m) Tacit. de mor. Germ. 21. (n) See 
Jag. 13, 400 Sp. L. b. 27. 7 1. Vinnius tn Ist. I. 2. it. 10. 
lp) LL, Canut. c. 68. Wy} + 2. © 8. | 


which we will find carried into execution many hundred years | 


two diſtin&t tribes, thoſe of Ephraim and Manaſſeh, and had 


bles were compiled, which firſt gave the right of bequeath- 


mg merely accidental ; and the diſtribution of the inteſtate's 
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that by the common law, as it ſtood in the reign of Henry th 
ſecond, a man's goods were to be divided into three equ 
parts: of which one went to his heirs or lineal deſcendants 
another to his wife, and the third was at his own diſpoſal : 5 
if he died without a wife, he might then diſpoſe of one moiet; 
and the other went to his children; and fo e converſo, if he 
had no children, the wife was entitled to one moiety, and! 
might bequeath the other: but, if he died without eithe 
wife or iſſue, the whole was at his own diſpoſal (r). TH 
ſhares of the wife and children were called their reaſonall 
parts; and the writ de rationabiii parte bonorum was given t. 
recover it (s). Eo 


Tuts continued to be the law of the land at the time off 
magna carta, which provides, that the king's debts ſhall fi 
of all be levied, and then the reſidue of the goods ſhall go tq 
the executor to perform the will of the deceaſed ; and, i 
nothing be owing to the crown, „ ontia catalla cedant de 
« funfto ; ſalvis uxori iꝑſius et pueris ſuis rationabilibus par 
« tibus ſuis (t). In the reign of king Edward the third thi 
right of the wife and children was ſtill held to be the univer@- 
fal or common law (u); though frequently pleaded as th 
local cuſtom of Berks, Devon, and other counties (w): an 
fir Henry Finch lays it down expreſsly (x), in the reign of 

Charles the firft, to be the general law of the land. Bull 
this law is at preſent altered by imperceptible degrees, and thy: 
deceaſed may now by will bequeath the whole of his good 
and chattels ; though we cannot trace out when firk this alteſ 


be 
ratte, „ 
(r} Bracton, J. 2. e. 26. Flet. J. 2. c 67. (-) F. NB 12 lar 


(t) 9 Hen. III. c. 18. (u) A widow brought an action 9 
detinne againſt her huſband's executors, quod cum conjuetudine 
totius regni Angliae haftenus ufitatam et apprebatam, uxores de 
bent e: folent a tem ore, Sc. habere ſuam rationabilem parle n bo 
norum maritorum ate : ita videlicet, quod fi nuliut habuzrint lt 

beros, tunc medietatem; el, fi habuerint, tunc tertzam partem, & 
and that her huſband die worth 200, 00 marks, without iſſue bac 
between them; and thereupon ſhe claim: d the moiety. Some en 
ceptions were taken to the pleadings, and the fact of the huſband' 
dying without iſſue was denied; but the rule of law, as ſtated i 
the writ, ſeems to have been univerſally allowed. (AH. 30. Edu 
III 28.) And a ſimilar caſe occurs in H. 17 Edu. III 9 
(w) Reg. Brev. 142. Co. Litt. 176, (x) Law. 175. : 


* 
Fe 
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by x 
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ation began. Indeed fir Edward Coke (y) is of opinion, 


celies on a paſſage in Bratton, which in truth, when com- 
ed with the context, makes againſt his opinion. For 
acton (2) lays down the doctrine of the reaſonable part to 

the common law; but mentions that as a particular ex- 


ton which fir Edward Coke has haſtily cited for the 


Wks, Fitzherbert, and Finch, do all agree with Bracton, 
Wt this right to the pars rationabilis was by the common 
: which alſo continues to this day to be the general law 
our fiſter kingdom of Scotland (a). To which we may 
, that, whatever may have been the cuſtom of later years 
= many parts of the kingdom, or however it was introduced 
Y derogation of the old common law, the antient method con- 
Wed in uſe in the province of Vork, the principality of 
Nies, and the city of London, till very modern times: 
en, in order to favour the power of bequeathing, and to 
Wivce the whole kingdom to the ſame ſtandard, three ſta- 


ined by 2 & 3 Ann. c. 5. for the province of Vork; ano- 
Gr 7 & 3 W. III. c. 38. for Wales; and a third, 11 Geo. I. 
. for London: whereby it is aa Red, that perſons with- 
S thoſe diſtrifts, and liable to thoſe cuſtoms, may (if they 
Ik proper) diſpoſe gf all their perſonal eſtates by will; 


the contrary, are totally barred. Thus is the old common 
„ now utterly aboliſhed throughout all the kingdom of 
gland, and a man may deviſe the whole of his chattels as 
«ly, as he formerly could his third part or moiety... In diſ- 


was ſtated in a former chapter) (b) to remember his 
© and the church, by leaving them his two beſt chattels, 
ich was the original of heriots and mortuaries ; and after- 
«ds he was left at his own liberty, to bequeatk the re- 
Fader as he pleaſed. | >» 

8 ) 2 Inſt. 33. 00 L. 26. §. 2. 


(a) Dalrymp. 
ud. property. 145. (b) Pag · 426. 


n this never was the general law, but only obtained in par- 
alar places by ſpecial cuſtom : and to eſtabliſh that doctrine 


rule. And Glanvil, magna carta, Fleta, the year- 


F es have been provided; the one 4 & 5 W. and M. c. 2. ex- 


{the claims of the widow, children, and other 24 LA palin 


ing of which, he was bound by the cuſtom of many places 
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IN caſe a perſon made no diſpoſition of ſuch of his goods as 
were teſtable, whether that were only part or the whole of 
them, he was, and is, ſaid to die inteſtate; and in ſuch caſes 
it is ſaid, that by the old law the King was entitled to ſeiſe 
upon his goods, as the parens patriæ, and general truſtee of 
the kingdom (c). This prerogative the king continued to ex- 
erciſe for ſome time by his own miniſters of juſtice; and pro- 
bably in the county court, where matters of all kinds were 
determined: and it was granted as a franchiſe to many lords 
of manors, and others, who have to this day a preſcriptive 
right to grant adminiſtration to their inteſtate tenants and 
ſuitors, in their own courts baron and other courts, or to have 
their wills there proved, in caſe they made any diſpoſition (d). 
Afterwards the crown, in favour of the church, inveſted the 
prelates with this branch of the prerogative; which was done, 
{faith Perkins (e), becauſe it was intended by the law, that 
ſpiritual men are of better conſcience than laymen, and that 
they had more knowledge what things would conduce to the 
benefit of the ſoul of the deceaſed. The goods therefore of 
inteftates were given to the ordinary by the crown; and he 
might ſeiſe them, and keep them without waſting, and alſo 
might give, alien, or ſell them at his will, and diſpoſe of the 
money in pos ufus: and, if he did otherwiſe, he broke the 
confidence which the law repoſed 1 in him (f). 80 that pro- 
perly the whole intereſt and power, whick were granted to 
the ordinary, were only thoſe of being the king's almoner 
within his dioceſe; in truſt to diſtribute the inteſtate's goods 
in charity to the poor, or in ſuch ſuperſtitious uſes as the mil-' 
taken zeal of the times had denominated pious (g). And, as 
he had thus the diſpoſition of inteſtates effects, the probate of 
wills of courſe followed: for it was thought juſt and natural, N 
that the will of the deceaſed ſhould be proved to the ſatisfac- 
tion of the prelate, whoſe right of diſtributing his ae far 5 
the good of his ſoul was. OO rer thereby. - N 
10 361 Tut „ 
p 38. (ch 8 37. (e 8 496. (t) ru. 
Law. 173 174. (8) Plowd. 227. 5 | | 


— 


THE goods of the inteſtate being thus veſted in the ordi- 


nd prelates were therefore not accountable to any, but to 
ad and themſelves, for their conduct (h). But even in Fle- 


lona nomine ecclefiae occupantes, nullam vel ſaltem indebi- 
tam faciant diſtributionem. And to what a length of ini- 


Iritannia tertia pars bonorum decedentium ab inteflato in 
us ecclefiae et pauperum diſpenſanda eft.” Thus the po- 
h clergy took to themſelves (1) (under the name of the 
irh and the poer) the whole reſidue of the deceaſed's 

Wite, after the partes rationabiles, or two thirds, of the 
fe and children were deducted; without paying even his 


enacted by the ſtatute of Weſtm, 2. (m) that the ordinary 


Bind in caſe the deceafed had left a wil; a uſe more truly 
ws, than any requzem, or maſs for his foul. This was the 


le liable to the creditors of the mteſtate for their juſt and 
ul demands, yet the reſiduum, after payment of debts, 


rant abuſes of which power occaſioned the legiſlature 
n to interpoſe, in order to prevent the ordinaries from 
ping any longer the adminiſtration in their own hands, or 
of their immediate dependents : and therefore the ſta- 


be archdeaconry of Richmond in Yorkſhire, this proportion was 
tled by a papal bull, 4. D. 1254. (Regiſt. honar is de Rickm. 
) and was obterved til: aboliſhed by the at ute 26 Hen, VIII. 
iy (m) 13 Edw. I. c. 19. 2 


—— 
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ary upon the moſtfolemn and conſcientious truſt, the reve- 
5 time it was complained (i), <* quod ordinarii, hujuſmodi | 


iy this abuſe was carried, moſt evidently appears from a 
Ros of pope Innocent IV (K), written about the year 1250; 
erin he lays it down for eſtabliſhed canon law, that © zz 


xful debts, or other charges thereon, For which reaſon it 
be bound to pay the debts of the inteſtate ſo far as his 


ds will extend, in the ſame manner that executors were 


| check given to that exorbitant power, which the law -_ 
entruſted with ordinaries. But, though they were now _ 


nained ſtill in their hands, to be applied to whatever pur- 
s the conſcience of the ordinary ſhould approve. The 


£ tute | 
Wb) Plowd. 277. (i) 1. 2. c. 4 J. 10. (K) in De- 
tal. J. 5. t. 3. e. 42. (i) The proportion given to the 


„ and to other pious uſes, was different in different countries. 
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tute 31 Edw. III. c. 11. provides, that, in caſeof inteſtacy, 
the ordinary ſhall depute the neareſt and moſt lawful friends ar 
of the deceaſed to adminiſter his goods; which adminiſtrators ft 
are put upon the ſame footing, with regard to ſuits and to ac- 
counting, as executors appointed by will. This is the origi- 
nal of adminiſtrators, as they at preſent ſtand ; who are only 
the officers of the ordinary, appointed by him in purſuance off l 
this ſtatute, which ſingles out the get and moſt laauful friend 
of the inteſtate; who is interpreted (n) to be the next of bloody . 
that is under no legal diſabilities. The ſtatute 21 Hen. VIII. 
c. 5. enlarges a little more the power of the eccleſaſtical 
judge; and permits him to grant adminiſtration either to thei 
widow, or the next of kin, or to both of them, at his own 
diſcretion ; and, where two or more perſons are in the ſame 5 
degree of kindred, gives the or 3 his election to accept 
whichever he pleaſes. 


UPoN this footing ſtands the general law of adminiftratio] 
at this day. I ſhall, in the farther progreſs of this chapter, 1 
mention a few more particulars, with regard to who may, 1 
and who may not, be adminiſtrator; and what he is bound 
to do when he has taken this charge upon him: what ha 
been hitherto remarked only ſerving to ſhew the original and; 1 
gradual progreſs of teſtaments and adminiſtrations; in whal 
manner the latter was firſt of all veſted in the biſhops by thay 
royal indulgence; and how it was afterwards, by authority of 
parliament, taken from them in effect, by obliging them 0 
commit all their power to particular perſons nominated ex! 


preſsly by the law. | mak 


I PROCEED now, ſecondly, to enquire who may, or may nos 
make a teſtament; or what perſons are abſolutely obliged by 
law todie inteſtate. And this law (o) is intirely prohibitory ; ;ol 

regularly every perſon hath full power and liberty to make 
will, that is not under ſome ſpecial prohibition by law or cult 
tom: which prohibitions are principally upon three accounts 


fo | 


(o) 9 Rep. 29, o) Godolph. Orrh. Leg. 4. 1, r. J. 


Ch. 32. of THINGS. 497 
for want of ſufficient diſcretion ; for want of ſufficient liberty 
and free will; and on account of their criminal conduct. 


— 


1. IN the firſt ſpecies are to be reckoned infants, under the 
age of fourteen if males, and twelve if females; which is the 
rule of the civil law (p). For, though ſome 5 our common 
lawvers have held that an infant of any age (even four years 
old) might make a teſtament (q), and others have denied that 
under eighteen he is capable (r), yet as the eccleſiaſtical court 
is the judge of every teſtator's capacity, this caſe muſt be go- 
verned by the rules of the eccleſiaſtical law. So that no objec- 
tion can be admitted to the will of an infant of fourteen, 
merely for want of age: but, if the teſtator was not of ſuffi- 
cient diſcretion, whether at the age of fourteen or four and 
twenty, that will overthrow his teſtament. Madmen, or 
otherwiſe non compotes, idiots or natural fools, perſons grown 
childiſh by reaſon of old age or diſtemper, ſuch as have their 
eenſes beſotted with drunkenneſs,---all theſe are incapable, 
by reaſon of mental diſability, to make any will ſo long as 


4 perſons as are horn deaf, blind, and dumb; who, as they have 

LY ways wanted the common inlets of underſtanding, are in- 
capable of having animum  teflandi, and their teſtaments are 
therefore void. 


2. SUCH perſons, as are inteſtable for want of liberty or free- 
dom of will, are by the civil law of various kinds; as priſoners, 
IJ aptives, and the like (s). But the law of England does not 

FJ nake ſuch perſons abſolutely inteſtable; but only leaves it to 

the diſcretion of the court to judge, upon the conſideration of 
of dhe particular circumſtances of dureſs, whether or no ſuch per- 
by ſons could be ſuppoſed to have kberum animum teftandi. And, 
fog with regard to feme-coverts, our laws differ ſtill more materi- 
e aly from the civil. Among the Romans there was no diſtine- 


ul tion; a married woman was as capable of bequeathing as a 
s eme ſole (t). But with us a married woman is not only 


fo vol. II. Y utterly 


(p) Godolph. p. 1. o. 8. Wentw. 212. 2 Vern. 10g. 460 Gilb. 
Lep. 74. (q) Perkins. F. 803. (r) Co. Litt. 89. (s) Go- 
Glph, p. 1. c. 9. (t) H. 31. 1. 77. 


ſuch diſability laſts. To this claſs alſo may be referred ſuch 
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utterly incapahle of deviſing lands, being excepted out of the 
ſtatute of wills, 34 & 35 Hen. VIII. c. 5. but alſo ſhe is inca. 
pable of making a teſtament of chattels, without the licence of 
her huſband. . For all her perſonal chattels are abſolutely. his 
own ; and he may diſpoſe of her chattels real, or ſhall have 
them to himſelf if he ſurvives her: it would be therefore "IN 
tremely inconſiſtent, to give her a power of defeating that pro- 
viſion of the law, by bequeathing thoſe chattels to another (v). 
Yet by her huſband's licence ſhe may make a teſtament (u); | 
and the huſband, upon marriage, frequently covenants with 
her friends to allow her that licence: but ſuch licence is more 
properly his aſſent; for, unleſs it be given to the particular will . 
in queſtion, it will not be a complete teſtament, even though | 
the huſband beforehand hath given her permiſſion to make a 
will (w). Yetit thall be ſuſficient to repel the huſband from | 
his general right of adminiſtring his wife's effects; and admi- 
nitration ſhall be granted to her appointee, with ſuch teſta- 
mentary. paper annexed (x). So that in reality the woman ; 
makes no will at all, but only ſomething like a will (y); ope- 
| rating in the nature of an appointment, the execution-of which 9 
the huſband by his bond, agreement, or covenant, is bound to 
allow. A diſtinction ſimilar to which, we meet with in the 
civil 1zw, For, though a ſon who was zu poteflate parent!s 
could not by any means make a formal and legal teſtament, Þ 
even though his father permitted it (z), yet he might, with the 2 
like permiſſion of his. father, make what was called a donatio i 
mortis cauſa (a). The queen conſort is an exception to this 
general rule, for ſhe may diſpoſe of her chattels by will, with- : 
out the conſent of her lord (b): and any feme-covert may make 
her will of goods, which are in ber poſſeſſion in auler droit, 5 
as executrix or adminiſtratrix; for theſe can never be the pro- f 
perty of the huſband (c) and, if ſhe has any pinmoney or i 
ſeparate maintenance, it is ſaid ſhe may diſpoſe of her ſavings | 
thereout by teſtament, without the control of Her | 
| (v) 4 Rep. or. 0 (u) Dr. 7 7 ee ne 
4 —__ 1 Stra. 0 c 376. 1 Mod. 211. (2 Fr 
5b. 6 () Ef 39. 6-25. {b) Co. Litt133- | (e) ef 
doiph. 1. 10. — 9 , | 2 
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band (d). But, if a feme-ſole makes her will, and after- 
wards marries, ſuch ſubſequent marriage is eſteemed a revo- 
cation in law, and e vacates the will (e). 


3. PERSONS incapable of making Alete on account re 
their criminal conduct, are in the firſt place all traitors and 
felons, from the time of conviction; for then their goods and 
chattels are no longer at their own diſpoſ; al, but forfeited to the 
king. Neither can a felo de ſe make a will of goods and chat- 
tels, for they are forfeited by the act and manger of his death; 
but he may make a deviſe of his lands, for they are not ſub- 
jected to any forfeiture (f). Outlaws alſo, though it be but 
for debt, are incapable of making a will, ſo long as the out- 
lawry ſubſiſts, for their goods and chattels are forfeited during 
that time (g). As for perſons guilty of other crimes, ſhort 
of felony, who are by the civil law precluded from making 
teſtaments, (as uſurers, libellers, and others of a worſe ſtamp) 


at the common law their teſtaments may be good (h). And 


in general the rule is, and has been ſo at leaſt ever ſince 
Glanvil's time (j), quod [:bera fit cujus cungque ultima voluntas. 


LET us next, thirdly, conſider what this laſt will and teſta- 
ment is, which almoſt every one is thus at liberty to make ; or 
the nature and incidents of a teſtament. Teſtaments both Juſ- 
tinian (1) and fir Edward Coke (k) agree to be ſo called, be- 
cauſe they are teſlatio mentis: an etymon, which ſeems to 
favour too much of the conceit; it being plainly a ſubſtantive 
derived from the verb feſfari, in like manner as juramentum, 
incrementum, and others, from other verbs. The definition of 
the old Roman lawyers is much better than their etymology 
« voluntatis noſtre juſta ſententia de eo, quod quis poſt mortem 
% ſuam fiert velit (I):“ which may be thus rendered into 
Engliſh, “ the legal declaration of a man's intentions, which 
© he wills to be performed after his death.“ It is ealled 


* 2 ſententia 
(4) Prec. Chan. 4. le) 4 Rep. he Waka 624. 
(F) Plowd. 261. (g) Fitzh. p” tit. de cent. 16. (h) 


Godolph. p. 1. c. 12. FG 0) In.. 2. 10. (K) 
| Ioit, 111. 322, (1) #7. 86. 
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ſententia to 8 the eircumſpection and prudence with 
which it is ſuppoſed to be made: it is woluntatis noflire ſen- 
tentia, becauſe its efficacy depends on its declaring the teſta- 
tor's intention, whence in England it is emphatically ſtyled 
his vill: it is juſta ſententia; that is, drawn, atteſted, and 
publiſhed with all due ſolemnities and forms of law: it is de 
eo, quod quis pot mortem ſuam fieri velit, becauſe a teſtament 
is of no force till after the death of the teſtator. 


THEsE teſtaments are divided into two ſorts ; æuritten, and 
verbal or nuncupative; of which the former is committed to 
writing, the latter depends merely upon oral evidence, being 
declared by the teſtator ix extremis before a ſufficient number 
of witneſſes, and afterwards reduced to writing. A. codicil, 
codicillus, a little book or writing, is a ſupplement to a will; 
or an addition made by the teſtator, and annexed to, and to be 
taken as part of, a teſtament : being for its explanation, or 
alteration, or to make ſome addition to, or elſe ſome ſubtrac- 
tion from, the former diſpoſitions of the teſtator wm). This 
may alſo be either written or nuncupative. 


Bur, as auncupati ve wills and codicils, (which were for- 
merly more in uſe than at preſent, when the art of writing is 


become more univerſal) are liable to great impoſitions, and 
may occaſion many perjuries, the ſtatute of frauds, 29 Car. II. 


c. 3. enacts; 1. That no written will ſhall be revoked or al- 
tered by a ſubſequent nuncupative one, except the ſame be in 
the lifetime of the teſtator reduced to writing, and read over 
to him, and approved; and unleſs the ſame be proved to have 
been ſo done by the oaths of three witneſſes at the leaſt; who, 
by ſtatute 4 & 5 Ann. c. 16. muſt be ſuch as are admiſſible 
upon trials at common law. 2. That no nuncupative will 
ſhall in any wiſe be good, where the eſtate bequeathed exceeds 
zol. unleſs proved by three ſuch witnefles, preſent at the 


making thereof (the Roman law requiring ſeven) (n) and 


unleſs they or r ſome of them were ſpecially required. to bear 
- witneſs 


(m) Godolph. p. 1. c. 1. . 3. (n) Inſt, 2. 10. 14. 
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witneſs thereto by the teſtator himſelf; and unleſs it was made 
in his laſt ſickneſs, in his own habitation or dwelling-houſe, 
or where he had been previouſly reſident ten days at the leaſt, 

except he be ſurprized with ſickneſs on a journey, or from 


home, and dies without returning to his dwelling. 3. That 


no nuncupative will ſhall be proved by the witneſſes after ſix 
months from the making, unleſs it were put in writing within 
fix days. Nor ſhall it be proved till fourteen days after the 
death of the teſtator, nor till proceſs hath firſt iſſued to call in 
the widow, or next of kin, to conteſt it if they think proper. 
Ihus has the legiſlature provided againſt any frauds in ſetting 
up nuncupative wills, by ſo numerous a train of requiſites, that 
the thing itſelf is fallen into diſuſe; and hardly ever heard of 
but in the only inftance where favour ought to be ſhewn to it, 
when the teſtator is ſurprized by ſudden and violent ſickneſs. 
The teſtamentary words muſt be ſpoken with an intent to be- 
queath, not any looſe idle diſcourſe in his illneſs; for he muſt 


require the by-ſtanders to bear witnefs'of ſuch his intention: 


the will muſt be made at home, or among his family or friends, 
unleſs by unavoidable accident; to prevent impoſitions from 
ſtrangers: it muſt be in his /aft — for, if he recovers, 


he may alter his diſpoſitions, and has time to make a written 


will: it muſt not be proved at too long a diſtance from the 
teſtator's death, left the words ſhould eſcape the memory of 
the witneſſes; nor yet too haſtily and without notice, leſt the 
family of the teſtator ſhould be put to Inconvenicnce, or ur- 
prized. 


As towritten wills, they need not any witneſs of theirpub- 
lication. TI ſpeak not here of deviſes of lands, which are en- 
tirely another ws a conveyance by ſtatute, unknown to the 
fcoda] or common law, and not under the fame juriſdiction as 
perſonal teſtaments. But a teſtament of chattels, written in 
the teſtator's own hand, though it has neither his name nor 
ſeal toit, nor witneſſes preſent at its publication, | 18 good; pro- 
vided ſufficient proof can be had that it is his hand- writing (o). 


And though written in another man's hand, and never er igned 
31 e £m 


4 


(o) Godolph. p. 1. c. 21, Gilb. Rep, 260 
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by the teſtator, yet if proved to be according to his inſtructions 
and approved by him, it hath been held a good teſtament of 
the perſonal eſtate (p). Vet it is the ſafer, and more prudent 
way, and leaves leſs in the breaſt of the eccleſiaſtical judge, 
if it be ſigned or ſealed by the teſtator, and publiſhed in the 
Pr eſence of witneſſes: which laſt was always required in the 
time of Bracton (q); or, rather, he in this reſpect has impli- 
ently Wes the rule of the civil law. - 


— 


No ment i is of any / effect till after the death of the teſ- 
tator. Nam omne teſtamentum morte conſummatum eft; et 
% voluntas teflatorts ft ambulatoria uſque ad mortem (r).“ 
And therefore, if there be many teſtaments, the laſt overthrows 
all the former (s): but the republication of a former will re- 


vokes one of a later date, and eſtabliſhes the firſt again (t). 


HENCE it follows, that teſtaments may be avoided three 


ways : 1. If made by a perſon labouring under any of the in- 


capacities before- mentioned: 2. By making another teſtament 
of a later date: and, 3. By cancelling or revoking it. For, 


though I make a laſt will and teſtament irrevocable in the 


ſtrongeſt words, yet I am at liberty to revoke it: becauſe my 
own act or words cannot alter the diſpoſition of law, ſo as to 
make that irrevocable, which is in its own nature revocable (u). 
For this, ſaith lord Bacon (w), would be for a man to deprive 
himſelf of that, which of all other things is moſt incident to 
human condition; and that is, alteration or repentance. It 
hath alſo been held that, without an expreſs revocation, if a 
man, who hath made his will, afterwards marries and hath a 
child, this is a preſumptive or implied revocation of his former 
will, which he made in his ſtate of celibacy (x). The Romans 
were alſo wont to ſet aſide teſtaments as being inofficioſa, de- 
ficient in natural duty, if they diſinherited or totally paſſed by 


(without 
(p) Comyns. 452, 3 4. (q) J. 2. c. 28 e) Co. Lit. 
112. (s) Litt. F 168. Perk. 479. (t) Perk. 478 (u) 8 


Rep. 82. (W) Elem. c. 19. (x) Lord Raym. 441. 1 P. 
Wms. 304. | | 
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(without aſſigning a true and ſufficient reaſon) (y) any of the 
children of the teſtator (2). But if the child had any legacy, 
though ever ſo ſmall, it was a proof that the teſtator had not 
loſt his memory or his reaſon, which otherwiſe the law pre- 
ſumed ; but was then ſuppoſed to have acted thus for ſome 
ſubſtantial cauſe; and in ſuch caſe no querela inaſficiqſi teſtamenti 
was allowed. Hence probably has ariſen that groundlefs vul- 
gar error, of the neceſſity of leaving the heir a ſhilling or ſome 
other expreſs legacy, in order to diſinherit him effectually: 
whereas the law of England makes no ſuch wild ſuppoſitions 
Jof forgetfulneſs or inſanity ; and therefore, though the heir 
or next of kin be totally omitted, it admits no querela inofi- 
/, to ſet aſide ſuch a teſtament. - | 
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; WE are next to conſider, fourthly, what is an executor, and 
what is an adminiſtrator; and how they are both to be appointed. 


1 247 


AN executor is he to whom another man commits by will 
the execution of- that his laſt will-and teſtament, And all 


perlons are capable of Ecing executors, that are capable of 


making wills, and many others beſides; as feme-coverts, and 
infants: nay, even infants unborn, or i wventre ſa mere, may 
be ntade executors (a). But no infant can act as ſuch till the 
age of ſeventeen years; till which time adminiſtration mult be 
granted to fome other, durante minore etate (b). In like 
manner as it may be granted durante abſeutia or pendente lite: 
when the executor is out of the realm (e), or when a ſuit is 
commenced in the eccleſiaſtical court touching the validity of 
the will (d). This appointment of an executor is eſſential to 
the making of a will (e): and it may be performed either by 
expreſs words, or ſuch as ſtrongly imply the ſame. But if the 
teltator makes his will, without naming any executors, or if he 
names incapable perſons, or if the executors named refuſe to 
act; in any of theſe caſes, the ordinary muſt grant adminiſtra- 
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(y) See book I eb. 16. (2) 12. 2. 18. 1. (a) Weſt. Symb. 
2 N 638. () Went, Off. Ex. c. 18. (e) 1 Lutw. 342. 
02 P. Wms. 889, 590. (e) Went. c. 1. Piowd. 281. 


SL 


Fs 


* 


72S 
8 8 


. 
2 "IE; 


504 The Ricurs Book II. 


tion cum teſtamento anneæo (f) to ſome other perſon; and then 
the duty of the adminiſtrator, as alſo when he is conſtituted 
only durante minore tate, &c. of another, is very little dif. 
ferent from that of an executor. And this was law ſo early, 
as the reign of Henry II. when Glanvil (g) informs us, that | 
© teflaments executores efſe debent ii, quos teſtator ad hoc ele- 
e gertt, et curam ipſe commiſerit : fi vero teftator nulles ad hc | 
* 202naverit, prſſurt propingui et conſanguinei ipſius de- 

. © fund? ad id faciendum ſe tngerere.” 
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Bur if the deceaſed died wholly inteſtate, without making t 
either will or executors, then general letters of adminiſtration 6 
muſt be granted by the ordinary to ſuch adminiſtrator as the n 
n 
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ſtatutes of Edward the third, and Henry the eighth, before- 
mentioned, direct. In conſequence of which we may obſerve; | 

1. That the ordinary is compellable to grant adminiſtration of 
the goods aud chattels of the wife, to the huſband, or his re- 

> Preſentatives (h): and, of the huſband's effects, to the widow, | 


or next of kin; but he may grant it to either, or both, athis MI b 
* . ee HE Ke ao Carman ca 2242 75 ' 
QUuCcretion. 2. 1 nary 1:0 tn 1 we 2. 41 1 2 510 ( 
ferred that are the neareſt in degree to the inteſtate; but, of FF ti 


perſons in equal degree, the ordinary may take which he h 
pleaſes (k). 3. That this zearne/5 or propinquity of degree * 


ſhall be reckoned according to the computation of the civi- fc 
Lans (I); and not of the canoniſts, which the law of England 
adopts in the deſcent of real eſtates (m): becauſe in the civil 
computation the inteſtate himſelf is the ferminus, a quo the N 
ſeyeral degrees are numbered; and not the common anceſtor, * 
according to the rule of the canoniſts. And therefore in the BF 1; 
firſt place the children, or (on failure of children) the parents A 
i of the deceaſed, are entitled to the adm niſtration; both which 5 8 
a are indeed in the firſt degree; but with us (n) the children 5 5 
16 1 1 | are g. 
i} (f) 1 Roll. Abr. 99%. Comb. 180. es. | (b) Cro. 5 6 
1 Chr. 106. Stat. 20 Car. II e 3 1 P. Ws. 381. (i) Salk, 5 ; V 
| Stra. 532. (k) Stat. 28 H-n VIII. e. g. Sce pag. 496. 1) I 26 
pe | 2 24. (n) Go- Ml (+ 
1 Prec -Charc. 593. (m) See pag. 204. 207. 224. * | 
\ . dolph p. 2. c. 34. Y. 1. 2 Vern. 128. : | ; 
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are allowed the preference (o). Then follow brothers (p); 
grandfathers (q), uncles or nephews (7), (and the females of 
each claſs reſpectively) and laſtly couſins. 4. The half blood 
is admitted to the adminiſtration as well as the whole: for 
they are of the kindred of the inteſtate, and only excluded 
from inheritances of land upon feodal reaſons. Therefore 
the brother of the half blood ſhall exclude the uncle of the 
whole blood (s): and the ordinary may grant adminiſtra- 
tion to the ſiſter of the half, or the brother of the whole blood, 

at his own. diſcretion (t). 5. If none of the kindred will 
take out adminiſtration, a creditor may, by cuſtom, do it (u). 

6. If the executor refuſes, or dies inteſtate, the adminiſtration 
may be granted to the reſiduary legatee, in excluſion of the 
next of kin(w). And, laſtly, the ordinary may, in defect of 
all theſe, commit adminiſtration (as he might have done (x) 
before the ſtatute Edw. III. ) to ſuch diſcreet perſon as he ap- 
proves of: or may grant him letters ad colligendum bona de- 
fund, which neither make him executor nor adminiſtrator; 
his only buſineſs being to keep the goods in his ſafe cuſtody 
(Y), and to do other acts for the benefit of ſuch as are en- 
titled to the property of the deceaſed (2). If a baſtard, who 
has no kindred, being aullius filius, or any one elie that has 
ro kindred, dies inteſtate and without wife or child, it hath 
former] 7 been held (a) that the ordinary might leiſe his aa, 
Xs "41.3% 33 3p 1c: And 


(o) In Germany there was a long diſpute, a or the a man's chil- 
chen ſhould inherit his effets du lug the life of their grandfather ; 
which depends (s we ſhall ſe hereafter) on the fame principles as 
the granting of admigiltrations, At laſt i was agreed at the diet of 

Arenſherg, about the middle of the tenth century, that the point 
mould be d- cided by combat. Accord ingly, an equal number of 
char pions being he ſen on both fides, thoſe of the children obtained 
the victory; and f, the law was eſtabliſhed in their favour, that the 
Fe of a perf n deceaſed (hall be entitled t- his gocds and chattels 
in peterence to his par: nts. (Med. Un. Hitt, xxix. 28.) 

(p) Harris. in N 118. c. 2. (q) wic. Chanc. 527. 1 P. 
Was. 41. „) Atk. 185. s) 1 Ventr. 426. (t) Aleyn. 
36. Styl. 74. (u) Salk 38. (x) 1 Sid. 281, 1 Ventr. 219. 
) Plowd. 278. (y) Went. ch. 14. (2) 2 aft 399. (a) Sa:k. 37. 
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and diſpoſe of them in pios uſus. But the uſual courſe now is 
for ſome one to procure letters patent, or other authority, 
from the King; and then the ordinary of courſe grants ad. 
miniſtration to ſuch appointee of the crown (b). 


Tux intereſt, veſted in an executor by the will of the de- 
ceaſed, may be continued and kept alive by the will of the 
ame executor : ſo that the executor of A's executor is to all 
intents and purpoſes the executor and repreſentative of 'A 
himſelf (c); but the executor of A's adminiſtrator, or the 
adminiſtrator of A's executor, is not the repreſentative of A 
(d). For the power of an executor is founded upon the ſpe. 
cial confidence and actual appointment of the deceaſed ; and 
ſuch executor is therefore allowed to tranſmit that power to 


another, in whom he has equal confidence: but the adminiſ- 
trator of A is merely the officer of the ordinary, preſcribed to 


him by a& of parliament, in whom the deceaſed has repoſed 
no truſt at all ; and therefore, on the death of that officer, it 
reſults back to the ordinary to appoint another. And, with 
regard to the adminiſtrator of A's executor, he has clearly no 
privity or relation to A; being only commiſsioned to admi- 
niſter the effects of the n executor, and not of the ori- 
ginal teſtator. Wherefore, in both theſe caſes, and whenever 
the courſe of repreſentation from executor to executor is in- 
terrupted by any one adminiſtration, it is neceſſary for the 
ordinary to commit adminiſtration afreſh, of the goods of the 
deceaſed not adminiſtered by the former executor or adminiſ- 
trator. And this adminiſtrator, de bonis non, is the only le- 
gal repreſentative of the deceaſed in matters of perſonal pro- 
perty (e). But he may, as well as an original adminiſtrator, 
have only a limited or ſpecial adminiſtration committed to his 
care, viz. of certain ſpecific effects, ſuch as a term of years 


and the like; the reſt being committed to others (f). 
HAVING 


(b) 3 P. wms. 33. (e) Stat. 25 Edw. III. ſt. 5. c. g. 1 Leon. 
276. (d) Bro. Abr. tit. adminiſtrator. 7. (e) Styl. 245. 
(f) 1 Roll. Abr. 908. Godolph. p. 2. c. 30. Salk, 36. 
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Having 91 ſhewn what 1 is, and — may Ls an a executor 
or adminiſtrator, I proceed now, fifthly and laſtly, to enquire 
into ſome few of the principal points of their office and duty. 
Theſe in general are very much the ſame in both executors 
and adminiſtrators ; excepting, firſt, that the executor is bound 
to perform a will, which an adminiſtrator is not, unleſs where 
a teſtament is annexed to his adminiſtration, and then he dif- 
fers ſtill leſs from an executor: and, ſecondly, that an exe- 
cutor may do many acts before he proves the will (g), but 
an adminiſtrator may do nothing till letters of adminiſtration 
are iſſued ; for the former derives his power from the will and 
not from the probate (h), the latter owes his entirely to the 
appointment of the ordinary. If a ſtranger takes upon him 
to act as executor, without any juſt authority (as by inter- 
meddling with the goods of the deceaſed Q „and many other 
tranſactions) (K), he is called in law an executor of his own 
wrong, de ſon tort, and is liable to all the trouble of an exe- 
cutorſhip, without any'of the profits or advantages: but 
merely doing acts of neceſſity or humanity, as locking up 
the goods, or burying the corpſe of the deceaſed, will not 
amount to ſuch an Intermeddling, as will charge a man as 
executor of his owh wrong (I). Such a one cannot bring an 
action himſelf in right of the deceaſed (m), but actions may 
be brought againſt him. And, in all actions by creditors againſt 
ſuch an officious intruder, he ſhall be named an executor, ge- 
nerally (n); for the moſt obvious concluſion, which trangers 
can form from his conduct, is that he hath a will of the Foie 
ed, wherein he is named executor, but hath not yet taken pro- 
bate thereof (o). He is chargeable with the debts of the de- 
ceaſed, ſo far as aſſets come to his hands (p): and, as againſt 
creditors in general, ſhall be allowed all payments made to any 
other creditor in the ſame or a. ſuperior degree (q), himſelf 

only 


(g) Wentw. ch 3. (h) Comyns. 151. (i) s Rep. 33, 34. 
e) Wentw. ch. 14. Stat. 43 Eliz.c. 8. (I) Dyer. 166. (m) B 
Abr. t. adminiftrator. 8. (n) Rep. 31. (0) 12 Mod, an 
(p) Dyes: 166. (q) 1. Chan, Cal, 33: : 
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only excepted (r). And though, as againſt the rightful ex- 
ecutor or adminiſtrator, he cannot plead ſuch payment, yetit 
ſhall be allowed him in mitigation of damages (s); unleſs per- 
haps upon a deficiency of aſſets, whereby the rightful execu- 
tor may be prevented from ſatisfying his own debt (t). But 
let us now ſee what are the power and duty of a rightfu] ex- 
ecutor or adminiſtrator. 


I. He muſt bury the deceaſed in a manner ſuitable to the 
eftate which he leaves behind him. Neceſſary funeral expenſes 
are allowed, previous to all other debts and charges; but 
if the executor or adminiſtrator be extravagant, it is a ſpecies 
of devaſtation or waſte of the ſubſtance of the deceaſed, and 
ſhall only be prejudicial to himſelf, and not to the creditors 
or legatees of the deceaſed (0). 


2. THE executor, or the adminiſtrator durante minore 


etate, or durante abſentia, or cum teſtamento annexo, muſt ® 


prove the will of the deceaſed : which is done either in common 
form, which 1s only upon his own oath before the ordinary, 
or his ſurrogate; or per teftes, in more ſolemn form of law, 
in caſe the validity of the will be diſputed (w). When the 
will is fo proved, the original mutt be lepoſited i in the regiſtry 
of the ordinary; and a copy thereof in parchment is made 
out under the ſeal of the ordinary, and delivered to the exe- 
cutor or adminiſtrator, together with a certificate of its having 
deen proved before him: all which together is uſually ſtyled 
the probate. In defect of any will, the perſon entitled to be 
adminiſtrator mult alſo at this p riod take out letters of ad- 
miniſtration under the ſeal of the ordinary; whereby an ex- 
ecutorial power to collect and adminiſter, that is, diſpoſe of 
the goods of the deceaſed, is veſted in him: and he muſt, by 
ſtatute 22 & 23 Cr. II. c. 10. enter into a bend with fireties, 
faithfully to execute his truit, If all the goods of the de- 
ceaſed lie within the ſame juriſdiction, a probate before the 
ordinary, or an 2d. miniſtr ation granted by lim, are the only 


Pr Oper 


(:) s Rep. 30. Moor 527. () 12 Mod. 441. 471. (t) Wentiw, 
ch 14. (0 Salk. 195. Godelph. p. 1. 6. 6. 5. . (w) Go- 
dulph. p. 1. C. 40. $. 4. 
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proper ones: but if the deceaſed had bona notabilia, or chat- 
tels to the value of a hundred ſhillings, in two diftin& dioceſes 
or juriſdictions, then the will mutt be proved, or adminiſtra- 


tion taken out, before the metropolitan of the province, by | 


way of ſpecial prerogative (x); whence the court where the 
validity of ſuch wills is tried, and the office where they are 
regiſter ed, are called the prerogative court, and the preroga- 
tive office, of the provinces of Canterbury and Vork. Lyn- 
dewode, who flouriſhed in the beginning of the fifteenth cen- 
tury, and was official to arch-biſhop Chi chele, interprets theſe 
hundred ſhillings to ſignify ſolidos legales; of which he tells 
us ſeventy-two amounted to a pound of gold, which in his 
time was valued at fifty nobles or 164. 135. 44. He therefore 
computes (y) that the hundred ſhillmgs, which conſtituted 
bona notabilia, were then equal in current money to 23/. 35. 
oz. This will account for what is ſaid in our antient book, 
that bana notabilia in the dioceſe of London (2), and indeed 
oY where elſe (a), were of the value of ten pounds by com- 

on: for, if we purſue the calculations of Lyndewode to 


Dole full extent, and conſider that a pound of gold is now 


Amoſt equal in value to an hundred and fifty nobles, we (hall 
extend the preſent amount of bona notabilia to nearly 70). 
But the makers of the canons of 1603 underſtood this anti- 
ent rule to be meant of the ſhillings. current in the reign of 
James I. and have therefore directed (b) that fue pourds ſhall 
for the future be the ſtandard of Bona notabilia, fo as to make 
the probate fall within the archiepiſcopal prerogative. Which 
prerogative (properly underſtood) 1s grounded upon this rea- 
ſonable foundation: that, as the biſhops were themſelves 
originally the adminiſtrotors to all inteſtates in their own di- 
oceſe, and as the preſent adminiſtrators are in effect no other 
than their officers or ſubſtitutes, it was impoſſible for the biſh- 
ops, or thoſe who acted under them, to collect any goods of 


the deceaſed, other than ſuch as lay within their own dioceſes, 
beyond which their epiſcopal authority extends not. But it 


would 
(x) 4 laſt 335. %) Proven. I. 3. f. 13. e. item, v. centut 
Fe. latutum. v. laicis, © (2) 4 loft 335- Codolph. p. 2. c. 


22, (a Plcwd, 26. (b) Can. 9a. 


EY 
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C 
would be extremely troubleſome, if as many adminiſtrations 
were to be granted, as there are dioceſes within which the de- 0 
ceaſed had bona notabilia; beſides. the uncertainty which cre. mM 
ditors and legatees Kan Ky be at, in caſe different adminiſtra. th 


tors were appointed, to aſcertain the fund out of which their 
demands are to be paid. A prerogative is therefore very pru- 
dently veſted in the metropolitan of each province, to make Ml q. 
in ſuch caſes one adminiſtration ſerve for all. This accounts 
very ſatisfactorily for the reaſon of taking out adminiſtration 

to inteſtates, that have large and diffuſive property, in the pre. | hi 
rogative court: and the probate of wills naturally follows, 
as was before obſerved, the power of granting adminiſtrati-. "I 
ons; in order to ſatisfy the ordinary that the deceaſed has, in 


a legal manner, by appointing his own executor, excluded 90 
him and his officers from the privivilege of adminiſtring the 44 
effects. ne: 

ä an 

3. The executor or adminiſtrator is to make an inventory i 5 
(e) of all the goods and chattels, whether in poſſeſſion or ac- 9 
tion, of the deceaſed ; which he is to deliver in to the ordinary = 
upon oath, if thereunts lawfully required. as 
cov 

4. HE is to collect all the goods and chattels ſo inventoried; - lm 
miſ 


and to that end he has very large powers and intereſts E F 
red on him by law; being the repreſentative of the deceaſed (d), : ſort 
and having the ſame property in his goods as the principal had the 
when livin g: and the ſame remedies to recover them. And, if 
there be two or more executors, a fale or releaſe by one of % 
them ſhall be good againſt all the reſt (e); but in caſe of ad- 2 the 
miniſtrators it is otherwiſe (f). Whatever is ſo recovered, © by 1 
that is of a ſaleable nature and may be converted into ready ; (r) : 
money, is called aſets in the hands cf the executor or adminiſ- Eta 
trator (g); that is, ſufficient or enough (from the French afſez) 5 who 
to make him chargeable to a creditor or legatee, ſo far as ſuch | and 

goods 


(e) Stat. 21. Hen. VIII. c. 35. (d) Co. Lit, 469 (e) Dyer. 
23. (f) 1 Atk, 460. (8) See pag. 244. | 
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goods and chattels extend. Whatever aſſets ſo come to his 
hands he may convert into ready money, to anſwer the de- 
mands that may be made upon him: which are dhe next 


thing to be conſidered; for, 
. 


5. THE executor or adminiſtrator muſt pay the debts of the 
deceaſed. In payment of debts he muſt obſerve the rules of 
priority; otherwiſe, on deficiency of aſſets, if he pays thoſe of 
a lower degree firſt, he muſt anſwer thoſe of a higher out of 
his own eſtate.” And, firſt, he may pay all funeral charges, 
and-the expence of proving the will, and the like. Secondly, 
debts due to the king on record or ſpecialty (h). Thirdly, 
ſuch-debts as are by particular ſtatutes to be-preferred to all 
others; as the forfeitures for not burying in woollen (i), mo- 
ney due on poor rates (K), for letters to the poſt-office (I), 
and ſome others. Fourthly, debts of record; as judgments 
(decketted according to the ſtatute 4 & 5 W. & M. c. 20.) 
ſtatutes, and recognizances (m). Fifthly, debts due on ſpe- 
cial contracts; as for rent, (for which the leſſor has often a 
better remedy in his own hands, by diſtraining) or upon bonds, 
'F covenants, and the like, under ſeal (n). Laſtly, debts on 
I imple contracts, viz. upon notes unſealed, and verbal pro- 
niſes. Among the{e.fimple contracts, ſervants wages are by 
ſome (o) with reaſon preferred to any other: and ſo ſtood 
dhe antient Jaw, according to - Bratton (p) and Fleta (q), 
who reckon, among the firſt debts to be paid, ſerwitia ſerwi- 
J untium et flipendia famulorum. Among debts of equal degree, 


| the executor or adminiſtrator is allowed to pay himſelf firſt; 


by retaining in his hands ſo much as his debt amounts to 
(c). But an executor of his own wrong is not allowed to 
retain : for that would tend to encourage creditors to ſtrive 
FJ »ho ſhould firſt take poſſeſſion of the goods of the deceaſed; 
and would beſides be taking advantage of their own wrong, 
which is contrary to the rule of law (s). If a creditor con- 
ſtitutes his debtor his executor, this is a releaſe or diſcharge 


os 


(h) 1. And. 129. 65 Stat. 39. Car; 7 c. (6) Stat. 17. 
Geo, II. c. 38. (1) Stat. 9 Ann. c. 10. 105 4 Rep: 60. Cro. 
Car 363. (a) Wentw. ch. 12. (o) 1 Roll. Abr. 927. (P) J. 
. c. 26. (q) J. 2. c. 67. F. 10. (t) 10 Mod. 496. () 5 Rep. 
50. | 
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of the debt, whether the executor acts or no (t); provided there 


be aſſets ſufficient to pay the teſtator's debts: for, though | 
this diſcharge of the debt ſhall take place of all legacies, yet | 
it were unfair to defraud the teſtator's creditors of their juſt | 


debts by a releaſe which is abſolutely voluntary (u). Alſo, 
if no ſuit is commenced againſt him, the executor may pay 


any one creditor in equal degree his whole debt, though he . 
has nothing. left for the reſt : for, without a ſuit commenced, 15 


the executor has no legal notice of the debt (9%. 


6. WHEN the debts are all diſcharged, the betta claim 5 
the next regard ; which are to be paid by the executor ſo far : 
as his aſſets will extend: but he may not give himſelf the 


preference herein, as in the caſe of debts (x). 


A LEGACY is a verueſt; or gift, of goods and ane by 5 
teſtament; and the perſon to whom it is given is ſtyled the 
tegatee : which every perſon is capable of being, unleſs par- 2 
ticularly diſabled bv the common law or ſtatutes, as traitors, & 
papiſts, and ſome others. This bequeſt transfers an incho- | 
ate property to the legatee; but the legacy is not perfect 
without the aſſent of the executor : for if I have a general or 
pecuntary legacy of rool. or a ſpecific one of a piece of plate, 
J cannot in either caſe take it without the conſent of the exe- 
cutor (y). For in him all the chattels are veſted ; and it is 
his buſineſs firſt of all to ſee whether there is a ſufficient fund 
gert to pay the debts of the teſtator : the rule of equity being, 
that a man muſt be juſt, before he is permitted to be gene- 
rous; or, as Bratton expreſſes the ſenſe of our antient law (2), 
« de bonis defundti primo deducenda ſunt ea que ſunt necefſi- F 
« tatis, et Poſtea que ſunt utilitatis, et ultimo quæ ſunt volun- 
And in caſe of a deficiency of aſſets, all the gene- 
ral legacies muſt abate pr oportionably, in order to pay the 
debts; but a fdecific legacy ** a piece of ne? a horſe, dy . 

the 


37 


« ftir. 


t Plowd. 184. Salk. 299. (u) Sa'k. 303. | Roll. Abr, 971. 
(w} Dyer 32. 2 Leon. 60. (x) 2 Vern. 434. 2 F. Wms. 25 


{y) Co. Litt. 111. Aleyn. 39. 0 Sh 2. c. 36. 
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the like) is not to abate at all, or allow any thing by way of 
abatement, unleſs there be not ſufficient without it (a). Upon 
the ſame principle, if the legatees have been paid their le- 
gacies, they are afterwards bound to refund a ratable part, 
in caſe debts come in, more than ſufficient to exhauſt the 
reſiduu m after the legacies paid (b). And this law is as old 
as Bracton and Fleta, who tell us (c), * plura fint debita, 
« vel plus legatum fuerit, ad que catalla deſuncti non ſi ferns, 
« fat ubique defalcatio, excepto regis previlegio.” 


Ir the legatee dies before the teſtator, the legacy is a loſt or 
lapjed legacy, and ſhall fink into the re/duum. And if a con- 
:ngent legacy be left to any one; as, when he attains, or if he 
attains, the age of twenty-one ; and he dies before that time; 
it is a lapted legacy (d). But a legacy to one, to be paid when 
he attains the age of twenty one years, is a ved legacy; an 
intereſt which commences in præſenti, although it be ſolwen- 
dum in futuro: and, if the legatee dies before that age, his 
repreſentatives ſhall receive it out of the teſtator's perſonal 
eſtate, at the ſame time that it would have become payable, in 
caſe the legatee had lived. This diſtinction is borrowed from 
the civil law (e); and its adoption in our courts is not ſo much 
owing to its intrinſic equity, as to its having -been before 
adopted by the eccleſiaſtical courts. For, fince the chancery 
has a concurrent juriſdiction with them, in regard to the re- 
covery of legacies, it was reaſonable that there ſhould be 4 
conformity in their determinations; and that the ſubject 
ſhould have the fame meaſure of juſtice in whatever court he 
fued (f). But if ſuch legacies be charged upon a real eſtate, 
in both caſes they ſhall lapſe for the benefit of the heir (g); 
tor, with regard to deviſes affecting lands, the eccleſiaſtical 
court hath no concurrent juriſdiction. And, in caſe of a 
veſted legacy, due immediately, and charged on land or 


money in the funds, which yield an immediate profit, in- 
tereſt 


(a) 2 Vern. 111, (b) bid. 205. (c) Brad. J. 2. c. 26. Flet, 
. 2. c. 67.4. 11. (d) Dyer 5g, 1 Equ Caf. abr, 295. (e) H. 
35. 1. 1, G2. (f) 1 Equ. Caf. abr. 298. (g) 2 P. Wms. Fog, 
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Ch. 
tereſt ſhall be payable thereon from the teſtator's death; but Wl ial 
if charged only on the perſonal eſtate, which cannot be im- the 
mediately got in, it ſhall carry intereſt only-from the end of WM witc 

the year after the death of the teſtator (h). not | 
Be ee ot 
BESIDES theſe formal legacies, contained in a man's will 3 t 
and teſtament, there is alſo permitted another death-bed dif. inde 
poſition of property; which is called a donation cauſa mortis, ¶ be c 
And that is, when a perſon in his laſt ſickneſs, apprehending ¶ tate 
his diſſolution near, delivers or cauſes to be delivered to ano- Nin e 
ther the poſſeſſion of any perſonal goods, (under which have. Wot t! 
been included bonds, and bills drawn by the deceaſed upon di 
his banker) to keep in cafe of his deceaſe. This gift, if the MWpur 
donor dies, needs not the aſſent of his executor : yet it ſhall ¶ the 
not prevail againſt creditors; and is accompanied with this bull 
implied truſt, that if the donor lives, the property thereof MI tie « 
ſhall revert to himſelf, being only given in contemplation of of t! 
death, or mortis cauſa (i). This method of donation might that 
have ſubſiſted in a ſtate of nature, being always accompa- WI hut 
nied with delivery of actual poſſeſſion (K); and fo far differs Mt: 
from a teſtamentary diſpoſition : but ſcems to have been Age 
handed to us from the ciyil lawyers (1), who themſelves bor- 3 fekte 
rowed it from the Greeks (m), ; inte! 
oe | fall 
7. WHEN all the debts and particularlegacies are diſcharg- } equa 
ed, the ſurplus or re/iduum muſt be paid to the refiduary lega- N pref 
tee, if any be appointed by the will; and, if there be none, 8 
it was long a ſettled notion that it devolved to the executor's ay] 
own uſe, by virtue ot his executorſhip (n). But, whatever BY*%? 
ground there might have been formerly for this opinion, it e 
ſeems now to be underſtood (o) with this reſtriction; that, 5 ney 
although rhei e the executor has no legacy at all the re/iduum N 
(h) 2 P. Wms. 26, 27. (i) Prec. Chan. 269. 1 P. Wms. 406. rte: 
441. 3 P. Wins. 357. (k) Law of forfeit. 16. () 1. 2. 7 1. BY... 
Ff. I. 39. 1. 6. (n) There is a very complete donatio mortis cau- ee. 


ſa, in the Odyſſey, b. 17. v. 78. made by Telemachus to his trend 


Pirzus; and ancther by Hercules, in the Alceſtes of Euripides, Z 
v. 1020, (n) Perkins. 525. (0) Prec. Chanc. 323. 1 P. Wms. : 


7. 544. 2 P. Wals. 338. 3 P. Wins, 43. 194. Stra. 559 
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mall in general be his own, yet wherever there is ſufficient on 
the face of a will, (by means of a competent legacy or other- 
wiſe) to imply that the teſtator intended his executor ſhould 
wt have the reſidue, the undeviſed ſurplus of the eſtate ſhall 
go to the n xt of Kin, the executor then ſtanding upon exaCt- 
ly the ſame footing as an adminiſtrator : concerning whom 
indeed there formerly was much debate (p), whether or no 
he could be compelled to make any diſtribution of the inteſ- 
ate's eſtate. For though (after the adminiſtration was taken 
in effect from the ordinary, and transferred to the relations 
of the deceaſed) the ſpiritual court endeavoured to compel 
z diſtribution, and took bonds of the adminiſtrator for that 
purpoſe, they were prohibited by the temporal courts, and 
the bonds declared void at law (q). And the right of the 
huſband not only to adminiſter, but alſo to enjoy excluſively, 
the effects of his deceaſed wife, depends {till on this doctrine 
of the common law: the ſtatute 29 Car. II. declaring only, 
that the ſtatute of diſtributions does not extend to this caſe. 


IJ But now theſe controverſies are quite at an end ; for by the 


: — 22 & 23 Car. II. c. 10. it is enacted, that the ſurplu- 


«rant ** 


Lage of inteſtates* eſtates, except of femes covert (T), Aal! 


: ate the expiration of one full year from the death of the 


FFC ͤ ͤ Bet rf 3 
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Inteſtate) be diſtributed in the following manner. One third 
Icttall go to the widow of the inteſtate, and the reſidue in 
equal proportions to his children, or, if dead, to their re- 
Apreſentatives; ; that is, their lineal deſcendants : if there are 


ro children or legal repreſentatives ſubſiſting, t then a moiety. 


nail go to the widow, and a moiety to the next of kindred in 
eaual degree and their repreſentatives: if no widow, the 
whole mal! go to the children: if neither widow nor children, 
tie whole hall be diſtributed among the next of kin in equal 
degree, and their repreſentatives : but no repreſentatives are 
ximitted, among collaterals, farther than the children of the 
ateſtate's brothers and ſiſters (s). The next of kindred, here 
ſeferred to, are to be inveſtigated by the lame rules of conſan- 
Minty, as thoſe who are entitled to letters of adminiſtration; 
ct whom we have tutficiently poken (t). And therefore by 
| TE this 
(p) Godolph. p. 2. % 22. 9) 1 Lev. 233. 2 P. Wins. 447. 
) Stat. 29 Car. II. c. 3. H 25, (s) Raym, 496. Lord Raym. 
. (e) pag. 804. 
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this ſtatute the mother, as well as the father, ſucceeded to aich. 
the perſonal effects of their children, who died inteſtate and nem 
without wife or iſſue: in excluſion of the other ſons and ther 
daughters, the brothers and ſiſters of the deceaſed. And ſos w 
the law ſtill remains with reſpect to the father; but by ſtatute Auth 


1 Jac. II. c. 17. if the father be dead, and any of the chil- Hie i 
_ dren die inteſtate without wife or iſſue, in the lifetime of the pint 
mother, ſhe and each of the remaining children, or theirfW;mi: 
repreſentatives, ſhall divide h's effects in equal portions, $ pa 
Ir is obvious to obſerve, how near a reſemblance this ſta- i% 

o lar 


tute of diſtributions bears to our antient Engliſh law, de rg. 


tionabili parte bonorum, ſpoken of at the deginning⸗ of this d 


chapter (u); and which fir Edward Coke (w) himſelf, though ch, 
he doubted the generality of its reſtraint on the power of de- BE 
viſing by will, held to be univerſally binding upon the ad- Ks 
miniſtrator or executor, in the caſe of either a total or par Kone 
tial inteſtacy. It alſo bears ſome reſemblance to the Roman w= 
law of ſucceſſions ab int eftato (x): Which, and becauſe theff iS 
act was alſo penned by an eminent civilian (y), has occaliÞ In 
ned a notion that the parliament of England copied it from r 
the Roman prætor: though indeed it is little more than li. ... 
reſtoration, with ſome refinements and 1egulations, of ou. -.. 
old conſtitutional law: which prevailed as an eſtabliſhed re 
right and cuſtom from the time of king Canute downwards the 
many centuries bcfore Juſtinfan' s laws were known on 0 [ 
heard of in the weſtern parts of Europe. So likewile there... q 
is another part of the ſtatute of diftributions, where direcÞ . h: 
tions are given, that no child of the inteſtate, (except hig in 


heir at law) on whom he ſettled in his life-time any eſtate 
in lands, or pecuniary portion, equal to the diſtributivq hilar 
ſhares of the other children, ſhall have any part of the furplu It ic 
ſage with their brothers and ſiſters; but if the eſtates ſo given e c 
| | them ö ble i. 

(u) page 497. (W) 2 Iaſt. 32. (x) The general rule of ſuc N ifth p 


e ee was this: 1. The children or lnsal * cendarts in equa 


Fiz. 


portions, 2. On failure of theſe, the parents or linea! deſcendant* Tu: 
and with them the breth.en or ſiſters of the whole blood; org 
if the parents were dead, all the brethren and ſi ers, together with cu 
the repreſentatives of a brother or ſiſter deceaſed. 3. The next 
collateral relations in equal 1 4. The huſban4 or wife off | 
the deceaſed. (Ef. 38. 15. 1. Nov. 118. c. 1; 2, 3. 127. c. 1. : iz) . 


Ln $74. . 
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hem, by way of advancement, are not quite equivalent to the 
ther ſhares, the children ſo advanced ſhall now have ſo much 
s vill make them equal. This juſt and equitable proviſion | 
M1 been alſo ſaid to be derived from the collatio bonorum of 
Nee imperial law (z): which it certainly reſembles in ſome 
Mints, though it differs widely in others. But it may not be 
x mils to obſerve, that, with regard to goods and chattels, this 

s part of the antient cuſtom of London, of the province of 
York, and of our ſiſter kingdom of Scotland : and,with regard 
lands deſcending in coparcenary, that it hath always been, 
ind ſtill is, the common law of England, under the name of 


l mchpot (a). 


BEFORE I quit this ſubject, I muſt however acknowlege, 
kat the doctrine and limits of repreſentation, laid down in the 
atute of diſtributions, ſeem to have been principally borrowed 
om the civil law: whereby it will ſometimes happen, that 
erſonal eſtates are divided per capita, and ſometimes per . ir- 
; whereas the common law knows no other rule of ſucceſ- 
Jon but that per ftir pes only (b). They are divided per capita, | 
every man an equal ſhare, when all the claimants claim in 
Wicir own rights, as in equal degree of kindred, and not jure 
reſentationts, in the right of another perſon. As if the 
ext of kin be the inteſtate's three brothers, A, B, and C; 
Ire his eſtate is divided into three equal portions, and diftri- 
ted per capita, one to each: but if one of theſe brothers, 
, had been dead, leaving three children, and another, B, 
| raving two ; then the diſtribution muſt have been per flirpes; 
z. one third to A's three children, another third to B's two 
Fiildren, and the remaining third to C the ſurviving brother: 
rt if C had alſo been dead, without iflue, then A's and B's 
"Fic children, being all in equal degree to the inteſtate, would 
He in their own rights per capita, viz. each of them one 
n part (c). 


: Tur ſtatute of diſtributions expreſsly excepts and reſerves 
e cuſtoms. of the city of f of the province of Vork, 
: and 


FE {z) F. . (a) See ch. 12. pag. 191. (b) Sec 
F 14, pag. 247, (c) Prec. Chanè. 54, 
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and of all other places having peculiar cuſtoms of diſtributing 
inteſtates effects. So that, though in thoſe places the re. 


ſtraint of deviſing is removed by the ſtatutes formerly men-Ml ;: 
tioned (d), their antient cuſtoms remain in full force, with b, 
reſpect to the eſtates of inteſtates. I ſhall therefore conclude = 
this chapter, and with it the preſent book, with a few re- he 
marks on thoſe cuſtoms. 56 

th 


Tx the firſt place we may obſerve, FIR in the city of Lon- an 
be (e), and province of Vork (f), as well as in the kingdomoff pal 
| Scotland (g), and therefore probably alſo in Wales, (concern Ml of 
ing which there is little to be gathered, but from the ſtatute che 
& 8 W. III. c. 38. ) the effects of the inteſtate, after payment if | 
of his debts, are in general divided according to the antient far 
univerſal doctrine of the pars rationabilis. If the deceaſed 
leaves a widow and children, his ſubſtance (deducting the wi 4 1 
dow's apparel and furniture of her bed-chamber, which in :gr 
London is called the awidow's chamber) is divided into thre are 
parts; one of which belongs to the widow, another to thq On: 
children, and the third to the adminiſtrator : if only a widow part 
or only children, they ſhall reſpectively, in either caſe, takq bcfc 
one moiety, and the adminiſtrator the other (h): if neithei J if th 
widow nor child, the adminiſtrator ſhall have the whole (i) J ha] 
And this portion, or dead man 's-part, the adminiſtrator wag one, 
wont to apply to his own uſe (x), till the ſtatute 1 Jac II. h intel 
17. declared that the fame ſhould be ſubject to the ſtatutes oMFothe: 
diſtribution. . So that if a man dies worth 1800!/. leaving 4 Wl who 
widow and two children, the eſtate ſhall be divided into eighK ny f 
teen parts; whereof the widow ſhall have eight, fix by the : theo 
cuſtom. and two by the ſtatute ; and each of the children five at ly 
three by the cuſtom, and two by the ſtatute : if he leaves _ 
widow and one child, they ſhall each have a moiety of th tic v 
whole, or nine ſuch eighteenth parts, ſix by the cuſtom an "A 
three by the ſtatute: if he leaves a widow and no child, the wif bunt 


dow ſhall have three fourths of the whole, two by the cuſtonß ; 


b goon gionges cnoid ib by e * MY ON 
: f) 2 Bu I: 
(d age 493. 140 10 alk 1119. 2( ep 
Wo) is 746. * Lid. 7%2. (b ö 1 p. Wms. 34] ; Wm... 
Salk. 246. (i) 2 Show. 178. (K) 2 Freem. 8 | Pr; 
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and one by the ſtatute; and the remaining fourth ſhall go by 
the ſtatute to the next of kin. It is alſo to be obſerved, that 
if the wife be provided for by a jointure before marriage, in 
bar of her cuſtomary part, it puts her in a ſtate of non- entity, 
with regard to the cuſtom only (1) ; but ſhe ſhall be entitled to 
her ſhare of the dead man's part under the ſtatute of diſtribu- 
tions, unleſs barred by ſpecial agreement (m). And if any of 
the children are advanced by the father in his life-time with 
any ſum of money (not amounting to their full proportionable 
part) they ſhall bring that portion into hotchpot with the reſt 
Jof the brothers and ſiſters, but not with the widow, before 
J they are entitled to any benefit under the cuſtom (n): but, 
Af they are fully advanced, the cuſtom entitles them to no 
J farther dividend (o). 


FTuvs far in the main the cuſtoms of London and of York 
agree: but, beſides certain other leſs material variations, there 
< are two principal points in which they conſiderably differ. 
one is, that in London the ſhare of the children (or orphanage 
175 is not fully veſted in them till the age of twenty one; 
Y before which they cannot diſpoſe of it by teſtament (p): and, 
. 1* they die under that age, whether ſole or married, their ſhare 
J fall ſurvive to the other children; but, after the age of twenty 
: one, it is free from any or wage cuſtom, and, in caſe of 
A inteſtacy, ſhall fall under the ſtatute of diſtributions (q). The 
other, that. in the province of York, the heir at common law, 
; BY who inherits any lands either in fee or in tail, is excluded from 
amy filial portion or reaſonable part (r). But, notwithſtanding 
ne J theſe provincial variations, the cuſtoms appear to be ſubſtan. 
ve Willy one and the ſame. And, as a ſimilar policy formerly 
MI prevailed i in every part of the iſland, we may fairly conchude 
oh the whole to be of Britiſh original; or, if derived from the 
Roman law of ſucceſſions, to had been drawn *.om that 
wy MJ ountain much earlier than the time of Juſtinian, from whoſe 
; | conſti- 


2 IE 


(1) 2 Vern. 66g. 3 P. Wms. 16. (m) 1 Vern. 1g. 2 Chan. 
ep. 252. (n) 2 Freem. 279. 1 Equ. cal. abr. 15g. 2 P, 
ms. 626. (o) 2 P. Wms. 527. (p) 2 Vern. 858. 
e Prec. Chan. 537. (r) Burn, 754. | 
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| conflitutions i in many points (particularly in | the advantage 
given to the widow) it very conſiderably differs : : though | It is 
| not improbable that the reſemblances which yet remain may 
1 be owing to the Roman uſages ; introduced in the time of 
| Claudius Cæſar (who eſtabliſhed a colony in Britain to in- 
ſtruct the natives in legal knowlege) (s) inculcated and dif. 
fuſed by Papinian (who preſided at Vork as prefetus pretori 
under the emperors Severus and Caracalla) (t), and conti- 
nued by his ſucceſſors, till the final departure of the Ro- 
mans in the Ry of * ow century after Chriſt. 


F 
* 
. ”_ 


(s) Tacit. Annal. a 12. c. ng 5 00 Selden. in Fleas, 
cap. 4. §. 3. 1 + 
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No. 1. 


Fetus Carta FROFFAMEN TH. © 


CIANT preſentes et futuri, quod ego Willi- Premiſes. 
elmus, filius Willielmi de Segenho, dedi, con- 
cefſi, et hac preſenti carta mea confirmavi, Johanni quondam filio 


Johannis de Saleford, pro quadam ſumma pecunie quam-michi dedit 


pre manibus, unam acram terre mee arabilis, jacentem in campo de 
dileford, juxta terram quondam Richardi de la 


Mare: HABENDAM ET TENENDAM totam Habendam, and 


redictam acram terre, cum omni bus ejus perti- Tenendum. 
zentiis, prefato Johanni, et heredibus ſuis, et ſuis | = 
iſignatis, de capitalibus dominis feodi: RED- Raddendum, 
DENDO et faciendo annuatim eiſdem dominis ca- 
ptalibus ſervitia inde debita et conſueta : ET ego Warranty, 
dredictus Willielmus, et heredes mei, et mei aſ- 

lenati, totam predictam acram terre, cum omnibus ſuis pertinentiis, 
redicto Johanni de Saleford, et heredibus ſuis, et ſuis aſſignatis, con- 
a omnes gentes warraotizabimus in perpetuum. 

IN CUJUS rei teftimoniem hnic preſenti carte Concluſion, 
ifiilum meum appoſui : HIJS-teſtibus, Nigello de 


lie Veneris proximo ante feſtum ſancte Margarete virginis, anno 
F'egoi regis EDwanDI filii regis EDwARDI ſexto, 
(L. S.) 


MEMOR'ANDUM, noi die et anno infra- Livery of ſeifin 
riptis plena et pacifica ſeiſina acre infraſpeci- endorſed. | 
Kite, cum pertinentiis, data et deliberata fuit | 
r infranominatum Willielmum deSegenho infra- 
minato Johanni de Saleford, in propriis perſonis 
us, ſecundum tenorem et effectum carte infra 
pte, in preſentia Nigelli de Saleford, Johanais 
Sey broke, et aliorum. 


Vor. II. | 2 No. II. 


vileford, Johanne de Seybroke, Radulpho clerico de Saleford, 1 
tanne molendario de eadem villa, et aliis, DATA apud Saleford 
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No. II. 


A modern Conveyance by LEASE and RELEASE. 


§. 1. LEASE, er BARGAIN and SALE, for a year. 


Premiſes. HIS INDENTURE, made the thied day of 
September, in the twenty-firſt year of the 

reign of our ſovereign lord GeorGE the ſecond by the grace of God 
king of Great Britain, France, and Ireland, detender of the faith, 
and ſo forth, and in the year of our Lord one thouſand, feven hun- 

| | dred, and forty ſeven, between Abraham Barker 
Parties. of Dale Hall in the county of Norfolk, eſquire, 


Edwards of Lincoln's Inn in the county of Middlelex, eſquire, and 
Francis Golding of the city of Norwich, clerk, of the other part, 


- Conſideration. Cecilia his wife, in conſideration of five thillings 


enſealing and delivery of theſe preſents, (the receipt whereof is hereby 
acknowleged,) and for other good cauſes and conſiderations them the 

ſaid Abraham Barker, and Cecilia his wife hereunto 
BargainandSale, ſpecially moving, HAVE bargained and ſold, and 


and other rents, iſſues, and profits thereof, and of every part and 


ments, and all and fingular other the premiſes 


herein before-mentioned or intended to be bargained and ſold, and 
| | every 
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and Cecilia his wife, of the one part, and David 


witneſſeth ; that the ſaid Abraham Barker and 


| of lawful money of Great Britain to them in hand | 
paid by the ſaid David Edwards and Francis Golding at or before the 


by theſe preſents do, and each of them doth, bar- F 

gain and ſell, unto the ſaid David Edwards and Francis Golding, # 
their executors, adminiſtrators, and aſſigns, AlL 

Parcels. that the capital meſſuage, called Dale Hall in the 

| pariſh of Dale in the ſaid county of Norfolk, 
wherein the ſaid Abraham Barker and Cecilia his wife now dwell, Z 
and all thoſe their lands in the ſaid pariſh of Dale, called or known by 3 
the name of Wilſon's farm, containing by eſtimation five hundred 
and forty acres, be the ſame more or. leſs, together with all and ſin- 
gular houſes, dovehouſes, barns, buildings, ſtables, yards, gardens, Þ 
orchards, lands, tenements, meadows, paſtures, feedings, commons, 
woods, underwoods, ways, waters, watercourſes, fiſhings, privi- 
- leges, profits, eaſements, commodities, advantages, emoluments, 
hereditaments, and appurtenances whatſoever to the ſajd capital 
meſſuage and farm belonging or appertaining, or with the ſame uſed Z 
or enjoyed, or accepted, reputed, taken, or known, as part, parcel, # 
or member thereof, or as belonging to the ſame or any part thereof; 
and the reverſion and reverſions, remainder and remainders yearly | 


| parcel thereof: TO HAVE AND TO HOLD the | 
Habendum, ſaid capital meſſuage, lands, tenements, heredits- | 
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every part and parcel thereof, with their and every of their rights, 
merbers, and appurtenances, unto the {aid David Edwards and Fran- 
cis Golding, their executors, adminiſtrators, and aff igns, from 
the day next before the day of the date of theſe preſents, ſor and du- 
ring, and unto the full end and term of, one whole year from thence 
next enſuing and tully to be complete and ended: 
YIELDING and paying therefore unto the ſaid Reddendum. 
Abraham Barker, and Cecilia his wite, and their 
heirs and aſſigns, the yea ly rent of one pepper-corn at the expiration 
of the ſaid term, if the ſame ſhall be Jawtuliy de- 
manded: TO TH INTENT and purpoſe, that Intent. 
by eirtue of theſe preſents, and of the ſtatute for 

ransferring uſes into poſſeſſion, the ſaid David Edwards and Francis 
Golding may be in tie actual poſſeſſion of the premiſes, and be 


thereby enabled to take and accept a grant and relea'e of the freehold, 


reverſion, and inheritance of the ſame premiles, and of every part 
ard parcel thereof, to them, their heirs and aſſigns; to the uſes, and 
upon the trutts, thereof to be declared by another indenture, intended 
to bear date the day next after the day of the date 

hereof, IN WITNESS whereof the parties to Concluſion. 
theſe preſents their hands and ſeals have ſubſcribed 

and ſet, the day and year firſt abovewritten. 


Sealed, and delivered, being 


firſt duly ſtamped, in the Abraham Barker. (L. S.) 

preſence of Cecilia Barker. (L. S.) 
George Carter. David Edwards. (L. S.) 
William Brown. Francis Goiding. (L. S.) 


Q. 2. Deed of RELEASE, 


THIS INDEN TURE of five parts, made the Premiſes, 
fourth « Gay of September, in the twenty-fitlt year 
of the reign of our ſovereign lo:'d GEORGE the ſecond by the grace 
of God ing of Great Britain, France, and Ireland, defender ot the 
faith, and ſo forth, and in the year f our Lord one thoutand, ſeven 
hundred, and torty-leven, betw en Abraham Bar- 
ker, of Dale H Il in the county of Norfo k, eſ- Pant 
quire, and Cecilia his wife, of the firſt part; Da- j 
vid Edwards of Lincoln's Inn in the county of | 
Midd.cſex, eſquire, executor of the laſt will and teſtament of 
Lewes Edwards, of Cowbridge in the county of Glamorgan, gentie- 
man, his late father deceaſed, and Francis G-]ding of the city of Nor- 
wich, clerk, of the ſecond part; Charles Browne of: Enſtone in the 
county of Oxtord, gentleman, and Richard More of the city of Brif- 
tol, merchant, of the thiid part; John Barker, eſquire, ſon and 
heir apparent of the ſaid Abraham Barker, of the fourth part; and 
* Edwards, ſpinſter, one of the ſiſters of the ſaid David 

2 3 Edwards, 


— 
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| Edwards, of the fifth part. WHEREAS a marri- 
Recital, age is intended, by the permiflion of God, to be 
. ſhortly had and ſolemnized between the ſaid John 

Conſideration. Barker and Katherine Edwards: NOW THIS IN. 
DENTURE WITNESSE'TH, that in conſidera - 
tlon of the ſaid intended marriage, and of the ſum of five thouſand 
pounds, of good and lawful money of Great Britain, to the aid 
Abraham Barker, (by and with the conſent and agreement of the (aid 


to, and their ſcaling and delivery of, theſe preſents,) by the ſai 
David Edwards in hand paid at er before the enſealing and delivery 
hereof, beirg the marriage portion of the ſaid Katherine Edwarde, 
bequeathed to her by the {aſt will and teſtament of the ſaid Lewis Ed- 
wards, her late father, deceaſed 3 the receipt and payment whereof 
the ſaid Abraham Barker doth hereby acknowlege, and thereof, and 


releaſe, acquit, and diſcharge the ſaid David Edwarde, his executors, 
and adminiltrators, for ever by theſe prefents; and for 194499 Bs 
competent jointure and proviſion of maintenance for the {aid Kathe» 
rine Edwards, in caſe ſhe ſhall, after the ſaid intended marriage had, 


hereditaments, hereinafter mentioned, unto ſuch uſes, and upon ſuch 
truſts, as are hereinatier expreſſed and declared; and for and in cone 
ſideration of the ſum of five Grillings of lawful money of Great Britain, 
to the ſaid Abraham Barker and Cecilia his wife in hand paid by the 
ſaid David Edwards and Francis Golding, and of ten ſhillings of like 
lawful money to them alla in hand paid by the (aid Charles Browne 
and Richard More, at or before the enſealing and delivery hereof, 

(the ſeveral receipts whereof are hereby reſpec» 
Releaſe, tively 4 they the ſaid Abraham Bar- 
ker and Cecilia his wife, HAVE, and each of them 
hath granted, bargained, ſold, releafed, and confirmed, and by theſe 
preſents do, and each of them doth, grant, bargain, ſell, releaſe, 


Barker and Cecilia his wife now dwell, and all thofe their lands in 
the ſaid pariſh of Dale called or known by the name of Wilſon's 
farm, containing by eſtimation five hundred and forty acres, be the 


barns, buildings, fables, yards, gardens, erchards, lands, tenements, 
meadows, paſtures, feedings, commons, woods, underwoods, ways, 


John Baker, and Katherine Edwards, teſtified by their being parties | 


of every part and parcel] thereof, they the ſaid Abraham Barker, | 
Jehn Barker, and Katherine Fdwards, do, and each of them doth, 


ſurvive and overlive the ſaid John Barker her intended huſband ; and 
for ſettling and aſſuring the capital meſſuage, lands, tenements, and | 


and confirm unto the ſaid David Edwards and 
Parcels, Francie Golding, their heirs and aſſigns, ALL that 

a the capital meſſuage called Dale Hall in the pariſn 
of Dale in the ſaid county of Norfolk, wherein the ſaid Abraham 


ſame more or leſs, together with all and ſingular houſes, dovehouſes, 


waters, watercourſes, fiſhings, privileges, profits, eaſements, eom- 
modities, advantages, emoluments, hereditaments, and appurte- 
' nances whatſoever to the ſaid capital meſſuage and farm belonging or | 
appertaining, or with the ſame uſed or enjoyed, or accepted, reputed, | 


taken, or known, as part, parcel, or member thereof, or as _ 
| = | 
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ing to the ſame or any part thereof; (all which ſaid premiſes are now 
in the actual poſſeſſion of the faid David Edwards and Francis Gold- 
ing, by virtue of a bargain and ſale to them thereof 
made to the ſaid Abraham Barker and Cecilia his Mention of bar- 
wife for one whole year, in conſideration of five gain and ſale. 
ſhillings to them paid by the ſaid David Edwards 
and Francis Golding, in and by one indenture bearing date the day 
next before the day of the date hereof, and by force of the ſtatute for 
' transferring uſes into poſſeſſion ;) and the reverſion and reverſions, re- 
mainder and remainders, yearly and other rents, iſſues, and profits 
thereof, and every part and parcel thereof, and alſo all the eſtate, 
right, title, intereſt, -truſt, property, claim, and demand whatſoe- 
ver, both at law and in equity, of them the ſaid Abraham Barker, 
and Cecilia his wife, in, to, or out of, the ſaid capital meſſuage, 
lands, tenements, hereditaments, and premiſes : 
TO HAVE AND TO HOLD the ſaid capital meſ- Habendum, 
| ſuages, lands, tenements, hereditaments, and all = 
and ſingular other the premiſes herein beforementioned to be hereby 
granted and releaſed, with their and every of their appurtenances, 
unto the ſaid David Edwards and Francis Golding, their heirs and aſ- 


purpoſes as are hereinafter mentioned, expreſſed, and declared, of and 
concerning the ſame : that is to ſay, to the uſe | | 

and behoof of the ſaid Abraham Barker, and Ceci- To theuſeof the 
lia his wife, according to their ſeveral and reſpec- grantors tilL 
tive eſtate and intereſts therein, at the time of, or marriage. 
immediately before, the execution of the ſe preſents, 


John Barker, for and during the term of his na- 
tural life; without impeachment of or for any Then of the huſ- 
manner of waſte: and from and after the deter- band for life. 
mination of that eſtate, then to the uſe of the ſaid ſans wahe ; 
David Edwards and Francis Golding, and their Remainder to 
beirs, during the life of the ſaid John Barker, upon trultees to pre- 
the truſt to ſupport and preſerve the contiugent uſes ſerve contingent 
and eſtates hereinafter limited from being defeated remainders: 
and deſtroyed, and for that purpoſe to make entries 
or bring actions, as the caſe ſha'l require; but nevertheleſs to per- 
mit and ſuffer the ſaid john Barker, and his afligns, during his life, 
to receive and take the revts and profits thereof, and of every part 
thereof, to and for his and their own uſe and be- 
ne fit: and from and after the deceaſe of the ſaid Remainder to 
John Barker, then to the uſe and behoof of the ſaid the wife for life, 
Katherine Edwards, his intended wife, for and du- for her jointure, 
ring the term of her natural life, for her jointure, in bar of dower. 
and in lieu, bar, and ſatisfaction of her dower and b | 
thirds at common law, which ſhe can or may have or claim, of, in 
„ to, or out of, all, and every, or any, of the lande, tenements, and 
8 5 hereditaments, whereof or wherein the faid John Barker now is, or 


2 3 | at 


= 
. 


ſigns, to ſuch uſes, upon ſuch truſts, and to and for ſuch intents and * | 


until the folemnization of the ſaid intended marriage: and from and | | 
after the ſolemnization thereof, to the uſe and behoof of the ſaid -- 
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at any time or times hereafter during the coverttire between them 
ſhall be, ſeiſed of any eſtate of fret hold or inheritance; and from and 
after the deceaſe of the ſaid Katherine Edwards, or other ſooner de- 
termination of the ſaid eſtate, then to the uſe aud behoof of the ſaid 
Charles Browne and Richard More, heir executors, adminiſtrators, 

| and aſſigns, for and duriig, and unto the full end 
Remainder to and term, of five hundred years from thence next 
Other truſtees enſuing and fully to be complete and ended, with- 
for a term, upon out impeachment of waſte; upon ſuch truſts never- 
truſts after men- thele!s, and to and for ſuch intents and purpoſes, 


tioned: and under and ſubject to ſuch proviſoes and agree- 

ments, as are h-reinafter mentioned, expreſſed, 
Remainder to and declared of ar concerning the ſame : and from 
the firit aud and ate: the end, expiration, or other ſooner 


other ſons of the deternuaation of ti faid term of five hundred 
marriage in tail: years, and ſubject thereunto, to the uſe and be- 
a hoof of the firſt ſon of the ſaid John Barker on the 
body of the ſaid Katherine Edwards his in tende wie to be begotten, 
and of the heirs of the body of ſuch firſt ſon law ſuliy iſſuing; and for 
default of ſuch iſſue, then to the uſe and behoof of the ſecond, third, 
fourth, fifth, ſixth, ſeventb, eighti., ninth, tenth, and of all and 
every other the fon and ſons of the ſaid John Barker on the body of 
tt. e {aid Katherine EC us bis intended wife to be begotten, ſeverally, 
ſucceſſively, and in remainder, one after another, as they and every 
of them ſhall be in ſeniority of age, and priority of birth, and of the 
ſeveral ard reſpective heir of the body and bodies of ail and every 
ſuch ſou and ſ-ns lawtully iffuing; the elder of ſuch ſons, and the 
heirs f his body iſſuing, being always to be preferred and to take 
before the vounger of ſuch ſons, and the heirs of his or their body or 
| bocies iſſuing: and for default of ſuch iſſue, then 
Reminder to to the ule and tehoof of all and every the daughter 
the daughters, and daughters of the ſaid John Barker on the body 
of the laid Katherine Edwards his intended wife 

as ten:nts in to be b-g-tten, to be equaily divided between 
common, in tail. them, (it more than one,) ſhare and ſhare alike, 
as tenants in minen and not as Joint-tenants, and 

of the ſeveral and reſpect ve heirs of the body and bodies of all and 
every ſuch daughter and daughters lawfully iſſuing: and for default 
of ſach iſſue, then to the uſe and- behoof ef the 

Remainder to hcirs of the body of him the ſaid John Barker law- 
the huſbend's ſully iffuirg: aud for default of ſuch heirs, then to 
mother in fee. the uſe and behoof of the ſaid Cecilia, the wife of 
The truſt of the the {aid Abraham Barker, and of her heirs and al- 
term declared; figns for ever. AND as to, for, and concerning 
the term of five hundred years herein before limited 

to the ſaid Charles Browne and Richard More, their executors, ad- 
miniſtrators, and aſſigns, as aforeſaid, it is hereby declared and agreed 
by and between all the ſaid partic- to theſe preſents, that the ſame 
isſo limited to them upon the truſts, and to and for the intents agd 
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hereinafter mentioned, expreſſed, and declared, of and concerning 
the ſame : that is to ſay, in caſe there ſhall be an eldeſt or only ſon 
and one more or other child or children of the ſaid John Barker, on 
the body of the ſaid Katherine, his intended wite to be begotten, 
then upon truſt that the laid Charles Browne and Richard More, 
their executors, adminiſtrators, and affigns, by ſale or mortgage of 
the ſaid term of five hundred years, or by ſuch 
other ways and means as they or the ſurvivor of to raiſe portions 
them, or the executors or adminiſtrators of ſuch for younger chil- 
ſurvivor ſhall think fit, ſhall and do raife and levy, dren, 
or borrow and take up at intereſt, the ſum of tour 
th: uſand pounds of lawful money of Great Britain, ſor the portion or 
portions of ſuch other child and children (beſides the eldeſt or only 
ſon) as aforeſaid, to be equally divided between them (if more than 
one) ſhare and hare alike ; the portion or portions 
of ſuch of them as ſhall be a ſon or ſons to be paid payable at cer- 
at his or their reſpective age or ages of twenty-one tain times, 
years : and the portion or portions of ſuch of them | 
as ſhall be a daughter or daughters to be paid at her or their reſpec- 
tive age or ages of twenty one years, or day or days of marriage, 
which ſhall firſt happen. And upon this further 
truſt, that in the mea: time and until the ſame with mainte- 
portions ſhall become payable as atoreſaid, the ſaid nance at the rate 
Charles Browne and Richard More, their execu- of 4 per cent, 
tors, adminiſtrators, and aſſigne, ſhall and do, by 
and out of the rents, iſſues, and profits of the premiſes aforeſaid, raiſe 
and levy ſuch competent yearly ſum and ſums of money for the mam- 
tenance and educa:ion oi ſuch child or children, a ſhall not exceed 
in the whole the intereſt of their reſpective portions after the rate of 
four pounds in he hundred yearly, PROVIDED. 
always, that in cate any of the ſame children ſhall and benefit of 
happen to die before his, her, or their portions ſhall} ſurvivorſhip, 
become payable as aforeſaid, then the portion or 
portions of ſuch of them fo dying ſhall go and be paid unto and be 
equally di-ided #mong the ſurvivor or ſurvivors of them, when and 
at ſuch time as the original portion or portions of ſuch ſurviving child 
or children ſhall become payable as aforeſaid. | 
PROVIDFD a'ſo, that in caſe there ſhall be no If no ſuch child, 
ſuch chiid o children of the ſaid John Barber on x 
the b dy oi his ſaid intended wife begotten, beſides an eldeſt or only 
ton ; or in cale all and every ſuch child or children 
hail happen to die before all or an; of their faid or if all die, 
portions tha'l become due and payable as aforeſaid; 
or in caſe the ſaid poriions, and alſo ſuch mainte- or if the porti- 
nance as aforeſaid, ſhall by the ſaid Charles Browne ons be railed, 
and Richard More, their executors, adminiſtrators, 
or aſſigns, be raiſed and levied by any of the ways and means in that 
beba'f aforementioned; or in caſe the ſame by ſuch perſon or perſons 
as ſhall for the time being be next in reverſion or remainder of the 
lame premiſes expectant upon the ſaid term of 
f:ve hundred years, ſhall be 2 or well and 5 duty or paid, 
2 4 


ſecuted 
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| ſecured to be paid, according to the true intent and 
or ſecuredby the meaning of theſe preſents; then and in any of the 
perſon next in ſaid caſes, and at ail times thenceforth, the ſaid 


remainder; the term of five hundred years, or ſo much thereof as 
reſidue of the ſnall remain unſold or undiſpoſed of for the purpoſes 
term to ceale. aforeſaid, ſhall ceaſe, determine, and be utterly 


void to all intents and purpoſes, any thing herein 
Condition, that contained to the contrary thereof in any wiſe not- 
the uſes and eſ- withſtanding. PROVIDED alſo, ard it is here- 
tates hereby by further declared and agreed by and between all 


granted ſhall be the ſaid parties to theſe preſents, that in caſe the 


void, on ſettling ſaid Abraham Barker or Cecilia his wife, at any 


other lands of time during their lives, or the life of the ſurvivor 
. equal value in of them, with the approbation of the ſaid David 


recompenſe. Edwards and Francis Golding, or the ſurvivor of 

them, or the executors and adminiſtrators of ſuch 
ſurvivor, ſhall ſettle, convey, and aſſure other lands and tenements 
of an ellate of inheritance in fee-ſimple in poſſeſſion, in fome conve- 
nient place or places within the realm of England, of equal or better 
value than the ſaid capital meſſuage, lands, tenements, heredita- 


mente, and premiſes, hereby granted and releaſed, and in lieu, and 


recompenle thereof, unto and for ſuch and the like uſes, intents, and 
purpoſes, and upon ſuch and the like truſts, as the ſaid capital meſ- 
ſuage, lands, tenements, hereditaments, and premiſes, are hereby 


ſettled and aſſured unto and upon, then and in ſuch caſe, and at all | 


times from thenceforth,all and every the uſe and uſes, truſt and truſts, 
eltate and eſtates herein before limited, expreſſed, and declared of 
or concerning the ſame, ſhall ceale, determine, and be utterly void 


to all intents and purpoſes; and the fame capital meſſuage, lands, 


tenements, hereditaments, and premiſes, ſhall from thenceforth re- 


main and be to and for the only proper ule and behoof of the ſaid. 


Abraham Barker or Cecilia his wife, or the ſurvivor of them, ſo ſet- 
tling, conveying, and aſſuring ſuch other lands and tenements as 
aforeſaid, and of his or her hei:ts and afligns for ever; and to and for 
no other uſe, intent, or purpoſe whatſoever; any thing herein con- 

tained to the contrary thereof in any wiſe notwith- 
Covenant to levy ſtanding. AND, for the confiderations aforeſaid, 
a fine, and for barring all eſtates tail, and all remainders 

and reverſions expectant and depending, if any be 
now ſubſiſt ng and unbarred or otherwiſe undetermined, of and in the 
ſaid capital meſſuage, lands, tenements, hereditaments, and premi- 
ſes, hereby granted and releaſed, or mentioned to be hereby granted 
and releaſed, or any of them, or any part thereof, the ſaid Abraham 
Barker for himſelf and the ſaid Cecilia his wife, his and her heirs, 


executor, and adminiſtrators,” and the ſaid John Barker for himſelf, - 


his heirs, executors, and adminiſtrators, do, and each of them 


-doth, reſpeively covenant, promiſe, and grant, co and with 


the ſaid David Edwards and Francis Golding, their heirs, exe- 
cutors. and adminiftrators, by theſe preſents, that they the laid 


Abraham Batker and Cecilia his wife, and John Barker, ſhall _ 
7 


per perſons, or by their attorney or attorneys, thereto lavvfully au- 
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will, at the coſts and charges of the ſaid Abraham Barker, before 
the end of Micbaelmus term next enſuing the date hereof, acknow- 
lege and levy, before his majeſty's Juitices of the court of common 
pleas at Weltminſter, one or more fine or fines, ſur cegnigance de 
droit, come ceo, &c. with prociamations according to the form of the 
ſtatutes in that cafe made and provided, and the uſual courſe of fines 
in ſuch caſes accuſtomed, unto the. ſaid David Edwards, and his 
heirs, of the ſaid capital meſſuage, lands, tenements, hereditaments, 
and premiſes, by ſuch apt and convenient names, quantities, quali- 
ties, number of acres and other deſcriptions to aicertain the fame, 
as ſhall be thought meet: which ſaid fine or fines, ſo as aforeſaid or 
in any other manner levied and acknowleged, or to be levied and ac- 
knowleged, ſhall be and enure, and ſhall be adjudged, deemed, con- 
ſtrued, and taken, and ſo are and were meant and intended to be and 
enure, and are hereby declared by all the ſaid parties to theſe preſents Þ 
to be ard enure, to the uſe and behoof of the faid David Edwards, 
and his heirs and aſſigns; to the intent and purpole that the ſaid Da- 
vid Edwards may, by virtue of the ſaid fine or fines ſo covenanted 
and agreed to be levied as aforeſaid, be and become perfect tenant of 
the freehold of the ſaid capital meſſuage, lands, | 
tenements, hereditaments, and all other the pre- in order to make 
miſes, to the end that one or more good and perfect a tcnant to the 
common recovery or recoveries may be thereof had raeerpe, 

and fuffered, in ſuch manner as is herein after for that a recovery 
that purpoſe mentioned. And it is hereby de- may be ſuffered; 
clared and agreed by and between all the ſaid par- | 

ties to theſe prefents, that it ſhall and may be lawful to and for the 
ſaid Francis Golding, at the coſts and charges of the ſaid Abraham 
Barker, before the end of Michaelmas teim ext enſuing the date 
herevf, to ſue forth and proſecute out of his majeſty's-high court 
of chancery one more writ or writs of entry fur diſſeiſin en le paſt, re- 
turnable before his majeſty's juſtices of the court of common'pleas at 
Weſtminſter, thereby demanding by apt and convenient names, quan- 
tities, qualities, number of acres, and other cefcriptions, the ſaid 
capital meſſuage, lands, tenements, hereditaments, and premiſes, 
againſt the ſaid David Edwards; to which ſaid writ, or writs of 
entry, he the faid David Edwards ſhall appear gratis, either in his | 
own proper perſon, or by his attorney thereto jawfu!ly authorized, | 
and vouch over to warranty the faid Abraham Barker, and Cecilia 
his wife, and John Barker ; who ſhall allo gratis appear in their pro- 
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thorized, and enter into the warranty, and vouch over to warranty 
the common vouchee of the ſame court; who ſhall allo appear, and 
after imparlance ſhall make default; ſo as judgment ſhall and may 
be thereupon had and given for the ſaid Francis Golding, to recover 
the ſaid capital meſſuage, lands, tenements, hereditaments, and pre- 
miles, againſt the ſaid David Edwards, and for him to recover in va- 
ine againſt the ſaid Abraham Barker, and Cecilia his wife, and fohn 
Barker, and for them to recover in value againſt the ſaid common 

| 2 5 f vouchee, 
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vouchee, and that execution ſhall and may be thereupon awarded 


and had accordingly, and all and every other act and thing be done 
and executed, needful and requiſite for the ſuffering and perfecting of 
ſuch common recovery or recoveries, with vouchers as af reſaid, 

And it is her: by further declared and agreed by and 
to enure between all the ſaid parties to theſe preſents, that 

immediately from and after the ſuffering and per- 
ſecting of the ſaid recovery or recoveries, ſo as aforeſaid, or in any 


other manner, or at any other time or times, ſuffered or to be ſuffer- 


ed, as well theſe preſents and the aſſurance hereby made, and the 
ſaid fine or fines ſo covenanted to be levied as aforeſaid, as alſo the 
ſaid recovery or recoveries, and alſo all and every other fine and fines, 
recovery and recoveries, conveyances, and aſſurances in the law what- 
foever heretofore had, made, levied, ſuffered, or executed, or here. 
after to be had, made, levied, ſuffered, or executed, of the ſaid ca- 
pital meſſuage, Janus, tenement>, hereditaments, and premiſes, or 
any of them, or any part the. eof, by and between the ſaid parties to 
theſe preſents or any of them, or whereunto they or any of them are 
or ſhail be parties or privies, ſhall be and enure, and ſhall be adjudged, 
dee med, conſtrued, and taken, and fo are and were meant and intended 
to be and enure, and the recoveror or recoverors in the ſaid recovery 
or recover ies named or to be named, and his or their keirs, ſhall 
ſtand and be teiſed of the ſaid capital meſſuage, lands, tenemente, 
hereditaments, and premiſes, and of every part and 

to the preceding parcel thereof, to the uſes, upon the truſts, and 
uſesin thisdeed, to and tor the intents and purpoſes, and under and 
ſubject to the proviſoes, limitations, and agree · 

ments, herein before- mentioned, exprefled. and declared, of and 
concerning the fame. AND the ſaid Abraham 

Other cove- Barker, pa:ity hereunto, doth hereby for himſelf, 
his heirs, executors, -and adminiſtrators, further 

. Covenant, n"« miſe, grant, and agree, to and with 
the ſaid David Edwards ard Francis Golding, their heirs, executors, 
N and adminiſtrators, in manner and form following; 

for quiet enjoy- that is to ſay, that the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, ſhall 
and may. at all times hereafter, remain, continue, 
and be, to and for the uſes and purpoſes, upon the truſts, and under 
and ſubjed to the prov.ſoes, limitations, and agreements, herein 
beiore- mentioned, expreficd, and declared, of and concerning the 
ſame; and ſhall and may be puraceatly and quietly had, held, and 
enjoyed accordingly, without any | wful let or interruption of or by 
the aid Abraham Barker or Cecilia his wife, parties hereunto, his 
or her heirs, or aſſigne, or of or by any other perſon or perſons 
la wfiully cla.ming or tv claum from, by, cr unde! his or her ancettors, 
or any of them; ad ſhall ſo remain, continue, 


rianics 


ment, 


ree from in- 


cumbrances; quitted, exonerated, and diſcharged, or otherwiſe 


by the (aid Abraham Barker, or Cecilia his wife, 


par ties F 


and be.” fiee and cl-ar, and freely and clearly ac- 
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parties hereunto, his or her heirs, executors, or adminiſtrators, well 
and ſufficiently ſaved, defended, kept harmleſs, and indemnified 
of, from, and againſt all former and other gifts, grants, bargains, 
ſales, leaſes, mortgages, eſtates, titles, troubles, charges, and 
incumbrances whatſoever, had, made done, committed, occafioned, or 
ſuffered, by the ſaid Abraham Barker, or Cecilia his wife, or by his 
or her anceſtors, or any of them, or by his, her, their, or any of 
their act, means, aſſent, conſent, or procurement: | 
AND MOREOVER that he the ſaid Abraham and for further 
Barker, and Cecilia his wife, parties hereunto, aſſurance. 
and his and her heirs, and all other perſons hav- | 
ing or lawfully claiming, or which ſhall or may have or lawfully 
claim, any eſtate, right, title, truſt, or intereſt, at law, or in 
equity, of, in, to, or out of, the ſaid capital meſſuage, lands, te- 
nements, hereditaments, and premiſes, or any of them, or any part 
thereof, by or under or in truſt for him, her, them, or any of them, 
or by or under, his or her anceſtors or any of them, ſhall and will 
from time to time, and at all times hereafter, upon every reaſoua- | 
ble requeſt, and at the coſts and charges, of the ſaid David Edwards, | 
and Francis Golding, or either of them, their or either of their heirs, | 
executors, or adminiſtrators, make, do, and execute, or cauſe to 
be made, done, and executed, all ſuch further and other lawful and 
reaſonable acts, deeds, conveyances, and affurances, in the law 
whatſoever, for the further, better, more perfect, and abſolute \ 
granting, conveying, ſettling, and aſſuring of the ſame capital me ſ- 
ſuage, lands, tenements, hereditaments, and premiies, to and for 
the uſes and purpoſes, upon truſts, and under and ſubject to theꝰpro- 
viſoes, limitations, and agreements, herein before-mentioned, ex- 
preſſed, and deciared, of and concerning the ſame, as by the ſaid 
David Edwards and Francis Golding or either cf them, their or ei- 
ther of their heirs, executors, or adminiſtrators, or their or any ef 
their counſel learned in the law ſhall be reaſonably adviſed, deviſed, 
or required: ſo as ſuch further aſſurances contain in them no further 
or other warranty or covenants than againſt the perſon or perſons, 
his, her, or their heirs, who ſhall make or do the ſame; and ſo as 
the party or parties, who ſhall be requelted to make ſuch further aſ- 
ſurances, be not compelled or compellable, for making or doing 
thereof, to go and travel above five miles from his, her, or their then 
reſpective dwellings, or places of abode, PRO- 
VIDED LASTLY, and it is bereby further de- Power of revo- 
clared ard agreed by and between all the parties to cation, 
theſe preſents, that it ſhall and may be lawful to 
and for the ſaid Abraham Barker and Cecilia his wife, John Barker 
and Katherine his intended wife, and David Edwards, at any time 
or times hereafter, during their joint lives, by any writing or writ- 
inzs under their reſpective hands and ſeals and atteſted by two or 
more credible witneſſes, to revoke, make void, alter, or change all 
and every or any the uſe and uſes, eſtate and eſtates, herein and 
| . hereby 
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hereby before limited and declared, or mentioned or intended to be 
limited and declared, of and in the capital meſſusge, lands, tene- 
ments, hereditaments, and premiſes aforeſaid, or of and in any part 
or parcel thereof, and to declare new and other uſes of the ſame, or 
of any part or parcel thereof, any thing herein contained to the con- 
8 trary thereof in any wiſe notwithſtanding. IN 
Conoluſion. WITNESS WHEREOF the parties to theſe pre- 
ſents their hands and feals have fubſcribed aud ſet, 

the day and year firſt above-written, | | | 


Sealed, and delivered, being Abraham Barker. (L. 8.) 
firſt duly ſtamped, in the Cecilia Barker. (L. S.). 
preſence of David Edwards. (L. S.) 
George Carter, Francis Golding, (L S.) 


Charles Browne, (L. S) 
Richard More. (L. S.) 
John Barker. (L. S.) i 
Katherine Edwards, (L. S.) 


Willlam Browne, 
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No. II. AEF EU DIR 


No. III. . 2 


An OBLIGATION, or BownDp, with Con DIT Io N 
> fer the payment of meney, 


7 NOW ALL MEN by theſe preſents, that I David Edwards, of 
Lincoln's Inn in the county of Middleſex, eſquire, and held 

aud firmly bound to Abraham Barker of Dale-Hall in the county of 
Norfolk, eſquire, in ten thouſand. pounds of lawful money of Great 
Britain, to be paid to the ſaid Abraham Barker, or his certain at- 
torney, executors, adminiltrators, or aſſigns; for which payment 
well and truly to be made, I bind myſelf, my heirs, executors, and 
aqminiſtrators, firmly by theſe preſents, ' ſeal: d with my ſeal. Dated 
the fourth day of September in the twenty-firſt year of the reign of 
our ſovereign lord GEORGE the ſecond by the grace of God king of 
Great-Britain, France, and Ireland, defender of the faith, and fo 
forth, and in the year of our Lord one thouſand, ſeven hundred, and 


J forty-ſeven. 


THE CONDITION of this obligation is ſuch, that if the above 


J bounded David Edwards, his heirs, executors, or adminiſtrators, do 


and ſhall well and truly pay, or cauſe to be paid, unto the above- 


named Abraham Barker. his executors, adminiſtrators, or aſſigns, 
the full ſum of five thouſand pounds of lawful Britiſh money, with 
lawful intereſt for the ſame, on the fourth day of March next enſu- 
nz the date of the above-written obligation, then this obligation 
hail be void and of none effect, or elſe ſhall be and remaia in full 


— 


force and virtue. 


Sealed, and delivered, being David Edwards. (L. S.) 
firſt duly ſtamped, in the 4 
preſence of | 

George Carter. 
William Browne. 


No. IV. 


acres of paſture, and fifty acres of wood, with the appurtenances, 


ers the ſaid Abraham, Cecilia, and John, that they appear before 


- proſecution, { Richard Roe, 


hundred acres of paſture, and fifty acres of wood, with the apput 
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APPENDIX. No. IV, 


No. IV. 


AFI of Lands, ſur Cognizance de Droit, come ceo, &c. 


8 1, Pritef Covenant; or PRAECIr r. N 


EORGE the ſecond by the grace of God of Great- Britain, Me- 
France, and Ireland king, defender of the faith, and ſo forth; 
to the ſheriff of Norfolk, greeting. COMMAND Abraham Barker, 
eſquire, and Cecilia his wife, and John Barker, eſquire, that juſtly 
and without delay they perform to David Edwards, eſquire, the o- 
,venant made between them of two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hundred 


in Dale; and unleſs they ſhall ſo do, and if the ſaid David ſhall give 
you ſecurity of proſecuting his claim, then ſummon by good ſummon- 


our juſtices, at Weſtminſter, from the day of ſaint Michael in one 
month, to ſhew wherefore they have not done it: and have you there 
the ſummoners, and this writ, WITNESS ourſelf at Weſtmin- 
ſter, the ninth day of October, in the twenty-firſt year of our 
reign. | | 


Sheriff 's return, Wheirs 


| 86 of the 0 
Pledges of F ſohn Doe. TEE | ohn Den. Mud | 
] within named b * Fen, : is h 


ham, Cecilia and ohn. 


d. 2. The Licence to agree. 


Norfolk, 2 DAVID EDWARDS, eſquire, gives to the lord the; 
to wit. { king ten marke, for licence to agree with Abraham 
Barker, eſquire, of a plea of covenant of two meſſuages, two gardeng! 


three hundred acres of land, one hundred acres of meadow, twee No 


J to 
Ar fat. 
If the 

ain, 
efore 
; birch, 
5 lere | 
AND THE AGREEMENT IS SUCH, to wit, that the afork 
laid Abraham, Cecilia, aud John, have acknowleged the aforeſaf 
f  tenementy 


tenances, in Dale. 


$. 3. The Concord. 


P ˙·‚ö«ͤ ˙ ͤwTm— a a __ . 
a _ * * * — — 


No. IV. APPENDISY. xv 


tenements, with the appurtenances, to be the right of him the ſaid 
David, as thoſe which the ſaid David hath of the gift of the afore- 
{aid Abraham, Cecilia, and John; and thoſe they have remiſed 
and quitted claim, from them and their heirs, to the aforeſaid David 
and his heirs for ever. And further, the ſame Abraham, Cecilia, 
and John, have granted for themſelves and their heirs, that they will 
warrant to the aforeſaid David, and his heirs, the aforeſaid tenements, 
with the appurtenances, againſt all men for ever. And for this recogni- 
tion, remiſe, quit-claim, warranty, fine, and agreement, the laid 
David hath given to the ſaid Abraham, Cecilia, and John, two hun- 


in, cred pounds ſterling. 

1 | 

er, 

ly F. 4. The Nate, or Abſtra@. 

0 | 

ee . 5 

ed Norfolk, F BETWEEN David Edwards, eſquire, complainant, 
BJ to wit. T and Abraham Barker, eſquire, and Cecilia his wife, 
Ny 1rd John Barker, elquire, deforciants, of two meſſuages, two gar- 


tens, three hundred acres of land, one hundred acres of meadow, 
wo huudred acres of paſture, and fifty acres of wood, with the ap- 
Portenances, in Dale, whereupon a plea of covenant was ſummoned 
Petween them; to wit, that the ſaid Abraham, Cecilia, and Joho, 
ve acknowleged the aforeſaid tenements, with the appurtenances, 
FJÞ be the right of him the ſaid David, as thoſe which the ſaid David 
bath of the gift of the aforeſaid Abraham, Cecilia, and John; and 
loſe they have remiſed and quitted claim, from them and their 
Jieirs, to the aforeſaid David and his heirs for ever. And further, 
te ſame Abraham, Cecilia, and John, have granted fc: themſelves, 
Jind their heirs, that they will warrant to the aforeſaid David, and 
n. tis heirs, the aforeſaid tenements, with the appurtenances, againſt 
il men for ever. And for this recognition, remiſe, quit-claim, 
FJrarranty, fine, and agreement, the ſaid David hath given to the 
ad Abraham, Cecilia, and John, two hundred pounds ſterling. 


r * ö 
k!!! d EDEN 


an! §. 5. The Foot, Chirograph, or Indentures, ef the Fixx. 
twell Norfolk, > THIS IS THE FINAL AGREEMENT, made in the 
$M. to wit. { court of the lord the king at Wettminſter, from the day 


FJ faint Michael in one month, in the twenty-firſt year of the reign 
F''the lord GeoRGe the ſecond by the grace of God of Great Bri- 
ain, France, and Ireland king, . of the faith, and ſo forth, 
efore John Willes, Thomas Abney, Thomas Burnet, and Thomas 
FFÞicb, juſtices, and other faithful ſubjects of the lord the king then 
tere preſent, between David Edwards, eſquire, complainant, and 
| | | Abrabam 


* 


xvi APPENDIX. :- "M6. Þ 
Abraham Barker, eſquire, and Cecilia his wife, and John Barks 
eſquire, - deforciants, of two meſſuages, two gardens, three hy 
dred acres of land, one hundred acres of meadow, two hundred ac 
of paſture, and fifty acres of wood, with the appurtenances, 
Dale, whereupon a plea of covenant was ſummoned between the 
in the ſaid court; to wit, that the aforeſaid Abraham, Cecil 
and John, have acknowledged the aforeſaid tenements, with tf 
appurtenances, to be the right of him the ſaid David, as thoſe whit 
the ſaid David hath of the gift of the aforeſaid Abraham, Cecil 
and John; and thoſe they have remiſed and quitted claim, fro 
them and their heirs, to the aforeſaid David and hi heirs for ere 
And further, the ſame Abraham, Cecilia, and John, have grant( 


for themſelves and their beirs, that they will warrant to the afor to 
| ſaid David and his heirs, the aforeſaid tenements, with the appurtMYl et 
nanc«s, againſt all men for ever. And for this recognition, remi cle 
quit- claim, warranty, fine, and agreement, the ſaid David bal bu 
given to the ſaid Abraham, Cecilia, and John, two hundred pounM **' 
ſterling, be 
ent 
| ine 
§. 6. Proclamations, enderſed on the Fixx, according to the Statut. _ 
THE FIRST proclamation was made the ſixteenth day of N 7 
vember, la the term of ſaint Michael, in the twenty firſt year oft 
kind within written, | 10 
THE SECOND proclamation was made the fourth day of Febr gr 
ary, in the term of ſaint Hilary, in the twenty firſt year of the ki_h,,, 
within wriiten, | | 
THE T::IRD proclamation was made the thirteenth day of Ma 
ia the term of Eaſter, in the twenty firft year of the king withy 
Written. peer 


THE FOURTH proclamation was mate the twenty-eighth day 
June, in the term of Holy Trinity, in the twenty ſecond year of i 
king within written. | 


1 
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. 
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No v. APPENDIX, 


No. V. 


A common Rzcovany of Lands, with & deuble Veucber. 


S. 1. Writ of entry ſur Diſſeiſin ix the Poſt; or PNA R172. 


EORGE the ſecond by the grace of God of Great-Britain, 

Fra ce, and Ireland king, defender of the faith, and ſo forth 
to the ſheriff of Norfolk, Greeting, COMMAND David Edwards, 
eſquire, that juſtly and without delay he render to Francis Golding, 
clerk, two meſſuages, two gardens, three hundred acres of land, one 
hundred acres of meadow, two hundred acres of paſture, and fifty 
acres of wood, with the appurtenances, in Dale, which he c!gims to 
be his right and inheritance, and into which the ſaid David hath not 
entry, unleſs after the difſeifin, which Hugh Hunt thereof unjulily, 
ind without Judgment, hath made to the aforeſaid Francis, within 


thirty years now laſt paſt, as he ſaith, and whereupon he complains | 


that the aforeſaid David deforceth him, And uuleſs he ſhall fo de, 
and if the ſaid Prancis ſhall give you ſecurity of proſecuting his 
claim, then ſummon by good ſummoners the ſaid David, that he ap- 
dear before our Juſtices at Weſtminſter, on the oftave of ſaint Mar- 
tin, to ſhew whereof he hath not dune it; and have you there the 
ſummoners, and this writ, WITNESS ourſelf at Weſtminſter, the 
tyenty-ninth day of Ofteber, in the twenty-firſt year of our reign, 


Sheriff's return, 


Pedger of ſohn Doe, Summoners of the FC John Den, 
wolecutionz & Richard Roe, within named David, T Richard Pen, 


$. 2, Excmplification of the Rxcovery Rell, 


GEORGH, the ſecond by the grace of God of Great Britain, 


dance, and Ireland king, defender of the faith, and ſo forth; to alb 

» whom theſe our preſent letters ſhall come, greeting, KNOW 

E, that ameng the plays of land, enrolled at Weſtminſter, before 

lr * Willes, knight, and his fellows, our juſtices of the bench, 
term of ſaint Michael, in the twenty-firtt year of our reign, 

pon the fifty ſec-nd roll it is thus contained. 

NTRY returnable on the octave of ſaint Martin, Return, 


NORFOLK, 


Note, that if the recovery be had with fingle voucher, the parts 


— P A EO ne nag nas: 
: 


2 v 
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1 xviii APPENDIX. No. v. 
; Demand againſt NORFOLK, to wit; Francis Golding, clerk, in No 
the tenant. his proper perſon demandeth againſt David Ed. e. 
wards, eſquire, two meſſuages, two gardens, three 

hundred acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the appurtenances, in 
Dale, as his right and inheritance, and into which thc ſaid David hath 
not entry, unleſs after the diſſeiſin, which Hugh Hunt thereof unjuſtly Mea 
and without judgment, hath made to the aforeſaid Francis, within 
| thirty years now laſt paſt. And whereupon he 


Count, ſaith, that he himſclf was ſeiied of the tenement; 
aforelaid, with the appurtenances, in his demeſre Hot 
Eſplees. as of fee and right, in time of peace, in the tim ur 


of the lord the king that now is, by taking there 

of to the value * of fix ſhillings and eight pence, and more, in rents 
corn, and grats: ] and into Whi h [the laid David hath nt entry 
unleſs as aforeſaid: ] and thereupon he bringetl 

Defence of the juit, [and god proot.] AND the ſaid David | 


tenant, his proper perſon comes and defendeth his right 
Voueher. when [and where it ſhall behove bim, ] and there 
« Warranty. upon voucheth to warranty“ John Barker, eſquireg 


who is preſent here in court in his proper perſon er. 

* and the tenements afore aid with the appurtenances to him freely; 

© warranteth, [and prays that the ſaid Francis may count agaialWe 

« him J. AND hereupon the ſaid Francis dei; 

*Demandagainit “ mandetÞ againſt the faid John, tenant by his ow lay 
the vouchee. „ warranty, the tegements aforeſaid, with the api 
„Count. s purtenances, in form aforeſaid. Sc. And where 

upon he ſaith, that he himſelf was ſeiſed of the f 

„ tenements aforeſaid, with the appurtenances, in his demeſne as offi by 

e fee and right, in time of peace, in the time of the lord tb tt 

king that now is, by taking the pr. fits trereof to the value, © Wir 

| And igto which, Sc. And thereupon he bringetWWh::c 

„Defence of * ſuit, &c. AND the aforeſaid John, tenant b 

„the vouchee, his own warranty, defends his right, when, S e f 

**Secon|voucher * and thereupon he further voucheth to warranty Ne 


Warranty. Jacob Morland; who is preſent here in court in bihuſec 
Demand againit proper perſon, and the tenements aforelaid, wit ech 
the common the appurtenances, to him f| eely warranteth, & IT] 
vouchee, AN hereupon the ſaid Francis demandeth again. : 
Count. the ſaid Jacob, tenant by his. own warranty, ther .. 


: tenements aforelaid, with the apaurienances, | 
1 form aforeſaid, &c, And wherenpon he ſaith, that he hi mſel 
9 was ſeiſed of the tenements aforeſaid, with the appu'tenances, | 
his demeſne as of fee and right, in time of peace, in the time 
the lord the king that now, is, by taking the profits hereof to the v3 
lue, Sc. And into which, Se. And thereupon hi 
Defence of the bringeth (uit, &c, AND the aforeſaid Jacob, te 
common nant by his own warranty, defends bis right, whe 
vouchee. : Sq 
*The clauſes, between hooks, are no otherwiſe expreſſed in th 
record than by aa &c. 


.. v. APPENDIX, xix 


Mc. And ſaith that the aforeſaid Hugh did not diſſeiſe the aforeſaid 
eMrrancis of the tenements aforeſaid, as the aforeſaid 

dWrrancis by his writ and count aforeſaid above doth Plea,nul diſſer/en, 
oMſippole : and of this he puts himſelf upon the coun- 

bly. AND the aforeſaid Francis thereupon eraveth Imparlance. 
„eve to imparl; and he bath it. And afterwards | 
ine aforeſaid Francis cometh again here into court Default of the 
ne this ſame term in his proper perſon 3 and the common 
tWorcfaid Jacob, though ſolemnly called, cometh vouchee. 

net again, but hath departed in contempt of the | 
neburt, and maketh default. THEREFORE IT Judgment for 
Ms CONSIDERED, that the aforeſaid Francis do the demandant. 
te eover his ſeiſin againſt the aforeſaid David of the Recovery in 

ry WM:rements aforeſaid, with the appurtenances; and value. 

ett the ſaid David have of the land of the afore- 

d John, to the value [of the tenements aforeſaid ;] and further, 
ht that the ſaid John, have of the land of the ſaid” Jacob to the value 
te- If the tenements aforeſaid.] And the ſaid Jacob 
re: mercy. AND hereupon the ſaid Francis prays Amercement, 
onWrrit of the lord the king, to be direQed to the 
elheriff of the county aforeſaid, to cauſe him to have full ſeifin of the 
ünſchnements aforeſaid with the appurtenances : and 
de his granted unto him, returnable here without Award of the 
willy. Afterwards, that is to ſay, the twenty- writ of ſeiſin, 


z2hth day of November in this ſame term, here and return. 
ereWneth the ſaid Francis in his proper perſon; and | 
thei: ſheriff, namely, fir Charles Thompſon, knight, now ſendeth, that 
1s 0 


by virtue of the writ aforeſaid to him directed, on the twenty- 
urth day of the ſame month, did cauſe the ſaid Francis to have full 
fin of the tenements aforeſaid with the appur- 

nances, as he was commanded. ALL AND Exemplification 


t VEINGULAR which premiſes, at the requeſt of continued, 

S bid Francis, by the tenor of theſe preſents we 

nt) Wire held good to be exemplified. In teſtimony whereof we have 
n : uſed our ſeal, appointed for ſealing writs in the 

witl 


och aforeſaid, to be affixed to theſe preſents. Teſte. 
TN ESS fir John Willes, knight, at Weſtmin- 


ain, the twenty eighth day of November, in the twenty firft year of 


„ter reign, 
85 l Cooke. 


80 THE END. 
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TO THE 
QUE EN" MOST EXCELLENT MAJESTY, 
THE FOLLOWING VIEW 
OF THE LAWS AND CONSTITUTION | 
OF ENGLAN D, | 


THE IMPROVEMENT AND PROTECTION OF WHICH 


HAVE DISTINGUISHED THE REIGN 


OF HER MAJESTY'S ROYAL CONSORT, 
1 8, 
WITH ALL GRATITUDE AND HUMILITY, 
MOST RESPECTFULLY INSCRIBED, 
BY HER DUTIFUL 
AND MOST OBEDIENT 


SERVANT, 


WILLIAM BLACKSTONE. 
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Dame. ſtreet, DuBLIx: 


N | S, d. 
HESTERFIELD's Letters, 4 vols. 12mo. 10 10 
Ditto, 2 vols. 8 vo- f - 43 
ers on the 8 - of the Mind. IF . 
Mrs. Chapon : x Sh. 
e Daughter. A Novel - — 2 3K 


ſervations on a Pamphlet lately publiſhed; in- 
itled, AN INQUIRY INTO THE PoLICY | OF 
OPERY LAWS - - - 1 
Eſſay on Woman - - - - 
: Heroine of the Cave - - 


he following new Publications may be 
had at Mr. Jon Corrts's, No. 65, in 


tex 


o 6h. 
o 6h, 


his Piece has met with the greateſt Encourage- 
ment from all thoſe who have ſeen it performed 
at the Theatre-Royal, Covent-Garden, with 


univerſal Applauſe. 
ciples of Politeneſs, and of knowing the whole 
Forld. Part IT. Addrefled to young Ladies. 
x the late Earl of Cheſterfield. Methodized 
ad digeſted under diſtinèt Heads, with Addi- 
ns, bY the Rev. Mr. Truſler, 5 
rgyman. s compleat Accompt- book, for the 
. -& of his Tythes, ruled in the following 
ber u, -1| Column, Townlands _ Inha- 
mer. riantity and Quality of Tillage. 
NS. - zd, *r ne Term 5 eg The 
d, Value fo. diſtant Obſervations on the 
n received, ana Ge greateſt Variety of the 
de. N. B. Tu. s is juſt imported by 
elegant Pocket boi. 

Colles. | Weſtern Iflands of 


ſon” s Journey to the = 
and, = T = 4 


* 


o 6h. 


1 2 8h, 


Arſaces 


CATALOGS Ds 


Arſaces Prince of Betlis. By the Editor of Chry- 
ſal, 2 vols. 5 
Dr. Goldſmith's Roman Hiſtory, 2 ls. — 
Ditto abridged, 
The Roman Hiſtory, in a Series of Letters from 
2 a Nobleman to his Son, Ra 
Sheridan's Lectures on the * of Reading and 
Elocution, 2 vols. - | 
Foſter's Crown Law, = — 8 * 
Circle of Sciences, 7 vols. - - — 


Memoirs of Baron Jutan, 4 2 
Lectures on the Church Catechiſm. By Dr. 0. 


Secker, late 188 Abp. * W e 8 vo 


Ditto x2mo. : 
Daviſon's Re Mn, - 8 4 
Entick's Spelling Dictionary, — — 5 
Each Sex and their Humours, — - D 
Edward and Eliza, 2 vols. — 5 - 
Yorick's Sentimental Journey, — — 
Addiſon's Works, 4 vols. = OR” 4 
Addiſon's Freeholder, — - - x 
Kennet's Antiquities, - — 4 
Mariners Compaſs, - - — - 

Mariners Kalendar, — — _ 5 
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8 


> 
3 


3. 
6 
2 
3 
6 
5 
7 
2 
5 
2 
5 
2 
2 
4 
2 
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Beliſarius. By Marmontel, 0 
Maſon on Self- knowledge, - - 
Maſon's Poems, - - - 
Catley's Songs, = - 
Merry Companion, - 
Love, Fire, and Frolick, - — 

Miſs Weiwitzer, = — — 
The Polite Lady, - — 

Polite Inſtructor, — 8 

Polite Life, = - — 


Polite Companion, = — _ 


* Accompt - books of all Kinds, with every Sort of St: 
tionary Ware, may be had at ſaid Place. 
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